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I.

THE MEDIATED SETTLEMENT:
A WIN.WIN FOR ALL INVOLVED

Mediation in Pre-mortem and
Post-mortem Estate and Trust Disputes

Introduction and Background

This paper will focus on the mediation of pre-mortem and post-mortem trust disputes.

By its nature mediation involves the voluntary resolution or attempt to resolve disputes

with the assistance of a neutral intermediator without, howevet, an adjudicated outcome.

It might be viewed as ooassisted settlement negotiations,'o which involve a concerted effort
to bring all parties to a dispute to an agreed upon resolution. Before we focus on

mediation, however, a few words about arbitration and its use in American jurisdictions.

A Note about Arbitration

Unlike mediation, arbitration is an adjudicatory approach which simply moves the

dispute from the courtroom into another, typically private venue, supervised by an

arbitrator or panel of arbitrators rendering a decision after the presentation of evidence

A. Basic Attributes

The arbitral process is characterized by allegedly speedier access to justice, with
the elimination or constriction of the usual discovery procedures, and a decision by the

arbitrator or arbitral body that, absent fraud or collision, is typically final and non-

appealable. This process is not used regularly in Califomia and some other American
jurisdictions for estate and trust disputes because of the existence of independent probate

or surrogate courts which are judicial bodies sitting in equity and often vested with
"exclusive" jurisdiction over trust and estate disputes. [See, e.g., California Probate Code

$ 17200.1

B. Developins Trends in Arbitration

The California experience to the contrary, the trend among a growing number of
jurisdictions across the country is towards enforcing arbitration clauses in testamentary

documents. The Uniform Trust Code, enacted to date by 33 states, gives a trustee the

ability to "resolve a dispute concerning the interpretation of the trust or its administration

by mediation, arbitration, or other procedure for alternative dispute resolution."

Both Florida and Arizonahave passed statutes that explicitly recognize the

enforceability of arbitration clauses. Fla. Stat. Ann., $ 731.401. Ariz. Rev. Stat. Ann.,

$ 14-1020s

ln20l3,the Texas Supreme Court held that a provision contained in a trust

requiring arbitration of any disputes was enforceable against the beneficiary for two

reasons:

il.
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"First, the settlor determines the conditions attached to
her gifts, and we enforce trust restrictions on the basis of
the settlor's intent. The settlor's intent here was to
arbitrate any disputes over the trust. Second, the [Texas
Arbitration Act ("TAA")] requires enforcement of
written agreements to arbitrate, and an agreement

requires mutual assent, which the Court has found may

be manifested through the doctrine of direct benefits

estoppel. Thus, the beneficiary's acceptance of the

benefits of the trust and suit to enforce its terms

constituted the assent required to form an enforceable
agreement to arbitrate under the TAA." Mcarthur v.

Mcarthur, 224 Cal.App.4th 651 (Cal.2014); In re
Jacobovitz' Will,58 Misc.2d 330,295 N.Y.S. 527

(Sun.Ct. 1963); In re Kabinoff, 19 Misc.2d 15,163
N.Y.S.2d 798 (Sup. Ct.1957).

On the other hand, the law in other jurisdictions remains that arbitration clauses in

testamentary documents are unenforceable. Thus, in California and in New York,
probate and trust cases may not be arbitrated. And in the District of Columbia'the 2006

iase of In re Calomiris,894 A.2d 408 (D.C. 2006) held that an action to compel an

arbitration only lies where there is a provision in a written contract. The court held that

because trusts and wills were not contracts, the arbitration clause contained in the will in
question did not eliminate the court's jurisdiction to resolve the matter judicially.

C. For Further Reference

For a recent, comprehensive collection of essays on the use of arbitration in both

domestic and international trust disputes, see, Strong, S.I., ed. and Molloy, Tony, QC,
Consultant Ed., Arbitration of Trust Disputes: Issues in National and International Law

(Oxford 2016). The balance of this paper will focus on mediation.

The Mediatio4 Process

A. The Japanese 
o'Martial Art" of Aikido as ametaphor for maneuvering in

mediation: The following is an excerpt from the training manual provided by the

author's first instructor in mediation, Jiimes C. Melamed, J.D. It is used with his kind

permission. Jim is an extraordinarily experienced and talented mediator, instructor and

lounder and chief principal of Mediate.com (www.mediate.com), a comprehensive

directory of mediators and regular articles about the art and science of mediation. It is an

invaluable resource for anyone interested in the subject of mediation anywhere in the

world or involved in the search for a mediator.

B. "Aikido: A Metaphor for Maneuvering in Mediation:

"Aikido" is a fully defensive martial art, founded [over 70 years ago] by the late

master Morihei Ueshiba. The concept behind aikido is that of protecting oneself without

2
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doing harm to the attacker. There is an additional concept of helping the attacker to see

"the way. " The word "Aikido" is a blend of three Japanese characters: (l) "ai" fot
coordination or harmony; (2) "ki" for mental energy or spirit; and (3) "do" for method or
way.

In Aikido (like negotiation and mediation), the challenger may be viewed as

providing a"gift of energy" (attack or resistance), providing opportunity to practice the

elegant craft of constructive conflict resolution. Aikido, negotiation and mediation
involve a four-step process of: perception, evaluation, decision and reaction.

Principles of Aikido

Blending without Clashing

Think in terms of a circular joining movement similar to that of a revolving door

wherein energy is changed from a linear to a circular line'

Extending and Leading Control

Extending is where the movement goes just beyond the point of security and

comfort for the challenger, leaving him or her flexible and off balance. Leading control
involves being in charge of interactions and direction of movements.

Centering and Utilizing Leverage

This involves maintaining composure and seeking sources (turning points) for
altering the direction of the movement.

Maintaining Flexibility

Avoid rigidity and offer maximum flexibility and maneuverability.

Pre-Empting

Pre-empting involves moving in to neutralize anattack before it is fully
formulated.

Presenting the Unexpected

Through evasion and surprise, one can keep a challenger offbalance and confused.

Maneuvering, Not Manipulating

Conflict resolution and change must, if it is to be durable, include the best

interests of the challenger (other participant), in combination with one's own self-

interest."

Melamed, J.C. "Civil, Commercial and Organizational Mediation: Training Materials"
(The Mediation Center 1994).

J
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C. Mediatiye Pfqcedures

1. Opening: Joint Session? The Pros and Cons

2. Mediator Styles

a. "Shuttle DiplomacY"

b. Caucuses coupled with Joint Sessions

c. Other Approaches

3. ' Coming to Agreement

a. There MUST be a Written Agreement!

b. Try to Avoid a "Term Sheet" reserving "final" agreement for a
more comprehensive document

c. If an abbreviated agreement must be executed, make it crystal clear

whether or not the agreement is enforceable and what is/are the

enforcement mechanisms

d. Exemplar: Settlement Agreement, Exhibit o'B"

IV Exnlorins the and Cons of Mediation vour Client

A. Persuasive Arguments for Resolving Disputes by Mediation

1. The overwhelming majority of civil disputes are settled without trial.

2. A mediated settlement, properly documented, brings finality'

3. The considerable expense (both financial and emotional) of trial can be

avoided.

4. Virtually every trial "victory" is appealable'

Possible Objections to Mediation

l. "It's too soon"

2. "It's too late"

3. o'The other side will never give in"

4. "The Sicilian Stalemate"

B
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V. Prenarins for Mediation

A. For the Client

1. Overcoming Client Objections, Answering Client Questions

a. Explaining the Process: What Mediation is, What it is Not

b. Timing

c. Is Seeking Mediation a Sign of Weakness or Strength?

2. Costs and Time Involved

For the Lawyer

1 Interactions with Counsel

a. Sharing of Briefs v. Maintaining Strict Confidentiality

b. A Composite Approach

Choosing a Mediator

Negotiating and Executing the Mediation Contract

a. What is the Scope of the Mediation?

b. Typical Terms and Conditions

c. Use at Joint Session

d. Sample Agreement to Mediate: Exhibit "A"

Preparation of Brief and Supporting Materials

a. Coordination with Opposing Counsel

i. Limitations on Length

ii. The Issue of Sharing

iii. Exhibits

b. Matters of Presentation

i. Your "Brief is NOT a Pleading

ii. Rely on facts and link to the applicable law in an

understated way

5

B

)

J
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111 Save fervent argument and bombast (if they are ever

appropriate) for your pleadings

VI. Confidentialitv In and Outside of the Mediation

A. The Principle Supporting the Rules

B. Documents and Communications Exchanged among the Parties and Mediator
Durins the Mediation: California Law

1. General Rule: Absolute Confidentiality:

a. California Evidence Code $ I 1 19: "Written or oral communications

during mediation process; admissibility.

(a) No evidence of anything said or any admission made for
the purpose of, in the course of, or pursuant to, a mediation or

mediation consultation is admissible or subject to discovery, and

disclosure of the evidence shall not be compelled, in any

arbitration, administrative adjudication, civil action, or other

noncriminal proceeding in which, pursuant to law, testimony can

be compelled to be given.

(b) No writing...that is prepared for the purpose of, in the

course of, or pursuant to, a mediation, or a mediation consultation,

is admissible or subject to discovery, and disclosure of the writing
shall not be compelled, in any arbitration, administrative
adjudication, civil action, or other noncriminal proceeding in
which, pursuant to law, testimony can be compelled to be given.

(c) All communications, negotiation, or settlement discussions

by and between participants in the course of a mediation or a

mediation consultation shall remain confidential'"

California Evidence Code $1 126 "Protections before and after

mediation ends.

Anything said, any admission made, or any writing that is

inadmissible, protected from disclosure, and confidential under this

chapter before a mediation ends, shall remain inadmissible,

protected from disclosure, and confidential to the same extent after

the mediation."

Exceptions to confidentiality:

a. o'Communications or writings: conditions to admissibility.

b

2.

6
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(a) A communication or a writing...that is made or prepared for
the purpose of, or in the course of, or pursuant to, a mediation or a

mediation consultation, is not made inadmissible, or protected

from disclosure, by provisions of this chapter if either of the

following conditions is satisfied:

(1) All persons who conduct or otherwise participate in
the mediation expressly agree in writing, or orally in
accordance with Section I 1 18, [requiring an oral, recorded

agreement reduced to writing within 72 hours] to disclosure
of the communication, document, or writing.

(2) The communication, document, or writing was

prepared by or on behalf of fewer than all the mediation
participants, those participants expressly agree in writing,
or orally in accordance with Section 1 1 18, to its disclosure,

and the communication, document, ot writing does not

disclose anything said or done or any admission made in
the course of the mediation."

C Case Law

1. In General

a.

b.

Hom ea (2001)

c.

d.

26 Cal.4th 1 (Statutory scheme of Evidence Code $$1115-t 127 is

controlling and all communications within mediation are

confidential. There are no exceptions for'obad faith" conduct or
failure to participate in mediation)

Doe I v. Superior Court (Roman Catholic Archbishop of Los

Angeles, et al., Real Parties in Interest) (2005) I32 Cal.App.4th 1

160 (Defendant church sought to make public written summaries

of personnel files of priests alleged to have perpetrated childhood
sexual molestation. The summaries were prepafed for submission

to a settlement and mediation judge in civil litigation alleged

allegations. Trial court denial of protective order barring public

disclosure of the written summaries overturned by appellate court)

Fair v. Bakhtiari (2006) 40 Cal. 4th 189. (l'tro exceptions to strict

mediation confidentiality, even where the result seems unjust)

Cassel v. Superior Court (2011) 51 Cal.4th 113(Lawyer-client
communication during mediation outside of presence of the

mediator is inadmissible in malpractice action or fee dispute given

the policy of complete mediation confidentiality);

1
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See also, Amis v. Greenberg Traurig((2}15) 235
Cal.App.4th 331 (same); Grubaughv. Blomo (Lawrence)
Ariz. App. 2015) 359 P.3d 1008 (simile).

e.

ii. Compare, however, Alfieri v. Solomon (2015) 365 P.3d 99
(In party's action against former attorney for legal
malpractice, confidentiality of mediation communications
did not include private communications between a

mediating party and his attomey outside of mediation
proceedings, even if integrally related to a mediation)

Facebook, Inc. v. Paci.fic Northwest Sqftutare, Inc. (9'l'Cir.20l1)
640 F.3d 1034 Qrlinth Circuit, relying on California law, applied
strict confidentiality rule by barring mediation communications to
support a motion to set aside a settlement reached during court-
ordered mediation)

Provost v. Regents o-f Univ. qf California (2011) 201 Cal.App.4th
1289,131 Cal.Rptr.3d 591 (Mediation privilege precluded party
from introducing evidence of alleged coercion and duress leading

up to party's execution of scttlcmcnt)

2. Limitations

a. Rotas v. Superior Court (2007) 33 Cal. 4th407 (Any document
prepared for mediation is confidential, protected from discovery,
and inadmissible. Howevero facts in these documents that are

otherwise subject to discovery or admissible remain discoverable
and admissible)

b. Estate of Thottara (2008) 165 Cal.App.4th 1331 (Chart initialed by
the parties showing how a probate estate would be divided among

siblings may be admiued in evidence; requires neither that the

express agreement in writing permitting disclosure be contained in
the settlement agreement itself nor that it even be made at or after

the time the settlement agreement is entered into)

Blix Records v. Cassidy (2010) 91 Cal.App.4th39 (When

California Code of Civil Procedure $664.6 (governing court

approval of settlement) is referenced in a mediated settlement

agreement and the parties represent to a court that the matter is

fully settled, party is estopped from claiming unenforceability
despite vagueness or absence of essential terms in the agreement)

Provostv. Regents o-f Univ. qf Callfornia supra, 135 Cal.Rptt.3dat
606 (Mediation confidentiality did not preclude disclosure of
parties' stipulation for settlement)

f.

c

d.

8
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J Ppnenf Modificati nn +n lt-olifnrniq'c Prrle nf Confiden+i o I iftt.

a. New Statute: California recently enacted legislation to insure that

clients participating in mediations in California understand the extremely

broad scope of the confidentiality imposed on the process by California's
statute, a key aspect of which precluded the disappointed client in Cassel

(supra) from suing his attomey for malpractice based on statements made

outside the presence of the mediator but during the mediation.

b. Added in 20 I 8 and effective January I , 2019 , California's
Evidence Code requires the attorney to advise the client of the

confidentiality restrictions set forth in Evidence Code $ 1129 (above) and

sets out specific, detailed information that must be included in a disclosure

form that the client must read, date and sign to confirm that the client
understands the broad scope of the confidentiality rules. Further

restrictions include that the form be printed in at least l2-point type and be

in the client's preferred language. Verbatim language is set out in the

statute that it would be wise for attorneys to use as it has the Legislature's
clear imprimatur.

c. Separately, S ll22 (above) is amended to add a new exception to

the confidentiality rules making admissible, in an attorney disciplinary
proceeding to determine compliance with Section 1129, any

communication, document or writing prepared in order to comply with the

statute. However, the evidence to be admissible may not disclose

anything said or done, or any admission made in the course of the

mediation. See Cal. Ev. Code $ 1122(a)(3).

Mediation of

a. For comparison to Califomia, see the Uniform Mediation Act, a

copy of which is attached as Exhibit ooC". To date, the Uniform Mediation Act
has been enacted by 12 states.

4

and

In General: If confidentiality is requested, mediator must comply.

Parsing Caucus Communications and Information Exchanges: Ascertain

the mediator's general procedure.

a. Are all caucus communications to remain private absent the

caucusing party's and mediator's agreement?

b. Is confidentiality conferred only by express understanding at each

appropriate interval?

t,lnD

1

2,

9
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AGREEMENT TO MEDIATE

This Agreement is entered into by and among the Parties and their Attomeys signing

below, (being collectively referred to herein as the ooParties") and (the

"Mediator"). The purpose of this Agreement is to retain the Mediator to assist in the resolution

of the disputes now pending between the Parties in County Superior Court

proceeding No. captioned

The Parties and the Mediator understand and agree as follows:

1. Nature of Mediation

The Parties hereby appoint and retain as Mediator. The

Parties understand that mediation is an agreement-reaching process in which the Mediator assists

Parties to reach agreement in a collaborative and informed manner. It is understood that the

Mediator has no power to decide issues for the Parties. The Parties understand that mediation is

not a substitute for independent legal advice. The Parties are encouraged to secure such advice

throughout the mediation process and are advised to obtain independent legal review of any

formal mediated agreement before signing that agreement. The Parties understand that the

Mediator has an obligation to work on behalf of all Parties and that the Mediator cannot render

individual legal advice to any party and will not arbitrate within the mediation.

2. Scope of Mediation

The scope of this Mediation encompasses all issues presently in dispute between the

Parties.

3. Mediation is Voluntary

All Parties state their good faith intention to complete their mediation by an agreement.

It is, however, understood that any Party may withdraw from or suspend the mediation process at

any time for any reason.

Exhibit A-1
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The Parties also understand that the Mediator may suspend or terminate the mediation, if

he feels that the mediation will lead to an unjust or unreasonable result, if the Mediator feels that

an impasse has been reached, or if the Mediator determines that he can no longer effectively

perform his facilitative role.

4. Confidentiality

It is understood between the Parties and the Mediator that the mediation will be strictly

confidential. (See, Evidence Code if 1 I 18-25.) Mediation discussions, any draft resolutions and

any unsigned mediation agreements shall not be admissible in any court or other contested

proceeding. Only a mediated agreement signed by any Parties will be so admissible. The only

other exceptions to this confidentiality are if all Parties waive confidentiality in writing or in any

action brought by any party against the Mediator. The Parties agree they will not call the

Mediator to testify concerning the mediation or to provide any materials from the mediation in

any court proceeding between the Parties. The mediation is Exhibit ooA" considered by the

Parties and the Mediator to constitute settlement negotiations within the meaning of the

California Evidence Code. The Parties understand and agree that the Mediator may have private

caucus meetings and discussions with any individual Party, in which case all such meetings and

discussions shall be confidential between the Mediator and the caucusing Party unless otherwise

agreed.

5. Full Disclosure

Each Party agrees to fully and honestly disclose all relevant information and writings as

requested by the Mediator and if the information is not privileged. Disclosure to the Mediator

may be conditioned upon the Mediator's maintaining the disclosed information in confidence.

56399634v.2
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6. Mediator Impartiality

The Parties understand that the Mediator must remain impartial throughout and after the

mediation process. Thus, the Mediator shall not champion the interests of any party over another

in the mediation nor in any court or other proceeding.

7. No Legal Advice; Coordination with Legal Counsel

The Parties understand that the Mediator is not in a position to nor will the Mediator give

any Party legal advice. Each Party much rely on the Party's counsel for such advice The Parties

agree that the Mediator may discuss the Parties' mediation process with any attomey any Party

may retain as individual counsel. Such discussions will not include any negotiations unless the

Parties ExhibitooA" instruct the Mediator that their attorney(s) have negotiating authority. The

Mediator will provide copies of correspondence, draft agreements and written documentation to

independent legal counsel at a Party's request.

WHEREFORE, the Parties and their Attomeys enter into this Agreement and retain the

Mediator on the terms and conditions described above.

DATED
Mediator

Party Name Party Name

Party Name

APPROVED AS TO FORM AND CONTENT:

Attomey Name
Attorney For

Attorney Name
Attorney For

56399634v.2
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SETTLEMENT AGREEMENT AND MUTUAL GENERAL RELEASE

This Settlement Agreement and Mutual General Release ('oAgreement") is entered into

between ("John"), individually and as proposed

Administrator of the Estate of (the "Decedent"), and on behalf

ofallpartiesinterestedintheEstate,ontheonehand,and-(alsoknownas

) ("Melanie"), on the other hand. The above parties to this Settlement

FACTUAL RECITALS

is the son of the Decedent;

Agreement are sometimes referred to individually as a"Party" and collectively as the'oParties."

A

is the Decedent's Surviving Spouse. The Parties are currently engaged in litigation in a matter

captioned "In re the Estate of _", Los Angeles County the Superior Court

Proceeding Number BP to which reference to the pleadings and exhibits

is made for all further particulars. In addition to Decedent is survived by three other adult

children. and each and all of whom are expected to

acquiesce fully in the terms of this Agreement

B. The Decedent has died intestate, and and the Decedent's three other children

named above, are, to the best of every Party's knowledge, the sole heirs at law of the Decedent.

C. The Parties to this Agreement intend hereby to finally settle and resolve, among

themselves, the Litigation and, subject to the terms and conditions of this Agreement, to waive

and abandon any and all rights, claims and causes of actions which any of them had, now have or

may have against the other, whether or not previously asserted in the Litigation against the other.

Without any Party admitting the truth of any of the allegations or contentions made by the other

Party in the Litigation or otherwise, each Party is willing to provide the other with a full, general

and mutual release (subject only to the limitations expressly set forth in this Agreement) of any

Exhibit B-1
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and all claims which each Party may have against the other Party or against the Decedent's

Estate relating to the matters set forth herein.

AGREEMENT

WHEREFORE, the Parties agree as follows:

1. Recitals Incorporated b), Reference. The recitals (Paragraphs A - C, above) are

incorporated in this Agreement and are made a part of it.

2. Administration of Estate. Melanie agrees to withdraw her Petition for

Appointment as Personal Representative of the Decedent's Estate and acquiesces in the

appointment of _ as sole Administrator. The Parties agree that, subject to

the approval of the Court, shall serve as such Administrator.

as Administrator, will continue to be represented by his counsel,

counsel shall keep

currently advised, through her counsel,

probate proceeding.

a
-).

of all matters material to the

's Share the Estate. The Parties agree that

as the Decedent's Surviving Spouse, is entitled to a one-third intestate

share of all property in which the Decedent had an interest as of the date of his death.

in turn, waives and releases any community and/or quasi community

property claims she may have against the Decedent's Estate.

4. Sale of Residence. The Parties agree to cooperate in placing the Estate's sole

asset, a residence, located at for an immediate sale in a commercially

reasonable manner. A sale shall be subject to approval by the Probate Court in accordance with

the provisions governing probate sales of real property generally. Pending the sale,

shall be entitled to continue to reside in the Residence without the

56399634v.2
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payment of rent. in turn, agrees to make the Residence available for

inspection by real estate brokers and interested buyers at reasonable times and subject to

reasonable advance notice.

5. Disposition of Proceeds of Sales. From the net proceeds of the sale of the

Residence, shall be promptly reimbursed for all mortgage payments

(principal and interest) advanced Ot 

- 

from and after the date of the

Decedent's death and all homeowner's insurance premiums and real property taxes advanced by

after the Decedent's death. shall provide cancelled

checks, receipts or other appropriate proof of her payment of said items before said items are

reimbursed to her. In addition, _shall be entitled to reimbursement for any

other legitimate Estate expenses, for which she can establish proof of payment, including but not

limited to funeral expenses and the like.

6. Final Distribution. The Parties shall all cooperate in promoting the reasonably

prompt and cost-effective administration of the Estate and acknowledge that, upon final

distribution, shall receive one-third of the net distributable estate and the

Decedent's other heirs at law shall receive the remaining two-thirds

7. CompensationforAdministration. agrees to serve as

Administrator for two-thirds of the otherwise applicable statutory compensation for serving as

such, all of which compensation shall be charged against the two-thirds of the Estate passing to

the heirs-at-law other than The Administrator's counselo

shall receive two-thirds of the statutory attorney's compensation

(chargeable against the heirs-at-law other than ) and such reasonable

extraordinary compensation payable from the Estate as a whole as may be awarded by the Court'

56399634v.2
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8. Release by Except with respect to the mutual rights and

obligations expressly created by or expressly exempted from this Agreement,

on behalf of herself and on behalf of her respective attorneys,

representatives, heirs, beneficiaries, successors and assigns (eollectively "Related Exhibit "B"

Parties") agrees to and does fully release and discharge individually and

as proposed Administrator of the Decedent's Estate, from any and all claims, demands, causes of

action which she now owns or holds or ever held against and any and all

claims, demands, sauses of action stated in, arising out of, or in any way connected with the

litigation described in the Recitals. (All such claims, demands and causes of action are

hereinafter referred to as "Claims.")

. 9. Release by . Except with respect to the mutual rights and

obligations expressly created by or expressly exempted from this Agreement, , individually and

as proposed Administrator of the Estate, on behalf of himself, and on behalf of his respective

attorneys, representatives, heirs, beneficiaries, successors and assigns (collectively "Related

Parties") agrees to and does fully release and discharge from any and all

claims, demands, causes of action which she now owns or holds or ever held against

and any and all claims, demands, causes of action stated in, arising out of,

or in any way connected with the litigation described in the Recitals. (All such claims, demands

and causes of action are hereinafter referred to as "Claims.")

10 t-law Each heir-at-law of the Decedent shall have

the opportunity to affix said heir's signature to the within Agreement, in which event all of the

provisions hereof shall inure to the benefit of said heir together with all of the obligations

imposed upon each Party to the Agreement. If for any reason all of the Decedent's heirs-at-law

56399634v.2

Exhibit B-4



do not execute this Agreement and agree to be bound by it, then an appropriate petition for

approval of this Settlement Exhibit "B" Agreement shall be filed by and

the Parties signatory to this Agreement shall cooperate in obtaining the Court's formal approval

of this Agreement.

1 1. Waiver of Section 1542. Except with respect to the mutual rights and obligations

expressly created by or expressly exempted from this Agreement and the warranties and

representations made in this Agreement, this Agreement shall be effective as a full and final

satisfaction of and from any and all Claims. Specifically, without limitation, each of the Parties

acknowledges that such Party is familiar with Section 1542 of the California Civil Code which

section provides as follows:

A general release does not extend to claims which the creditor does

not know or suspect to exist in his favor at the time of executing

the release, which if known by him must have materially affected
his settlement with the debtor.

individually and on behalf of the Estate, on the one hand, and

on the other hand, hereby waive and relinquish any rights or benefits

which they may have against each other under Section 1542 of the California Civil Code or any

similar provision of statutory or non-statutory law of any jurisdiction to the fullest extent that any

of them may lawfully waive all such rights and benefits pertaining to any of the subject matters

of this Agreement. Except with respect to the specific representations and warranties made in

this Agreement, the Parlies further acknowledge that he or she or his or her attomeys may

hereafter discover claims or facts in addition to or different from those which he or she now

knows or believes to exist with respect to the subject matters of this Agreement; nevertheless, it

is the intention of each Party fully, finally, and forever to settle and release all possible Claims.

56399634v.2
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12. Mjpcellaneou,qProyisio-ns.

a. This Agreement shall be governed by and construed in accordance with

the laws of the State of California. If any provision of this Agreement shall be found to be

invalid in any respect, the validity of the remaining provisions shall not be impaired in any way.

b. If any action or other proceeding is brought for the enforcement of this

Agreement or any of its terms, the prevailing party shall be entitled to recover reasonable

attorneys' fees and other expenses incurred in connection with such action or proceeding.

c. The Parties declare and represent that no oral or written promises or

agreements not herein expressed have been made by or to them with regard to the subject matter

of this Agreement; that this Agreement contains the entire Agreement, oral and written, between

and among the Parties with regard to the subject matter of this Agreement; and that this

Agreement supersedes and replaces all prior negotiations, proposed agreements and agreements,

whether oral or written, between and among the Parties with regard to the subject matter of this

Agreement. This Agreement may not be amended in any respect except by a writing duly

executed by the Parties or their authorized representatives.

d. Each of the Parties acknowledges that he or she has been represented by

independent legal counsel throughout the negotiations which culminated in the execution of this

Agreement, and that he or she has executed this Agreement with the consent and on the advice of

such independent legal counsel. Each Party further acknowledges that, prior to the execution of

this Agreement, he or she and his or her respective counsel have had an adequate opportunity to

make whatever investigation or inquiry they deem necessary or desirable with respect to the

subject matter of this Agreement. Counsel for the Parties have negotiated, read and approved the

language of this Agreement, which language shall be construed in its entirety according to its fair

56399634v.2
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meaning and not strictly for or against any of the Parties, who have worked together in preparing

the final version of this Agreement.

e. Each of the Parties represents that he or she has the power and authority to

enter into this Settlement Agreement.

f. This Agreement is entered into to avoid difficult and protracted,

continuing litigation and to resolve pending disputes among the Parties, and nothing contained

herein is intended to nor does constitute an admission of liability by any Party to any other Party.

g. Each of the Parties warrants and represents to the others that he or she has

not prior to the execution and approval of this Agreement transferred, pledged, assigned or

hypothecated his or her respective rights and claims in this Estate.

h. The headings contained in this Agreement are for reference purposes only

and shall in no way affect the meaning or interpretation of it.

i. This Agreement may be executed in one or more counterparts, all of

which taken together shall constitute one and the same instrument. A photocopy of this

Agreement may be used in lieu of an original in any action or proceeding brought to enforce or

interpret this Agreement.

j. This Agreement shall be binding upon and inure to the benefit of the

Parties, their respective successors, heirs, devisees, beneficiaries, executors, trustees,

representatives, assigns and agents, wherever the context requires or permits.

k. This Agreement has been mediated by who will

indicate his approval over his signature below. Any disputes over the interpretation or

enforcement of this Agreement shall be submitted first for mediation to

56399634v.2
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if the mediation is unsuccessful, shall be arbitrated by

mediator/arbitrator mutually chosen by the Parties.

or another

WHEREFORE, the Parties execute this Settlement Agreement effective as of the earliest

date written below.

DATED:

DATED:

APPROVED AS TO FORM AND
CONTENT:

DATED:

Attorney for

DATED:

Attorney for

DATED:
Mediator

The following heirs-at-1aw, having read the foregoing Agreement in full, herewith signify by
their signature their acceptance of each and all of the terms of the above Agreement.

DATED:

DATED:

DATED:

56399634v.2
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UNIFORM MEDIATION ACT
(Last Revised or Amended in 2003)

Drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON LINIFORM STATE LAWS

and by it

APPROVED AND RECOMMENDED FOR ENACTMENT
IN ALL THE STATES

at its

ANNUAL CONFtrRTNCtr
MEETING IN ITS ONE-HLINDRED-AND-TENTH YEAR

WHITE SULPHUR SPRINGS, WEST VIRGINIA
AUGUST IO-I7,2OOI

AMENDMENTS APPROVED
at its

ANNUAL CONFERENCE
MEETING IN ITS ONE-HI-INDRED-AND-TWELFTH YEAR

IN WASHINGTON, DC
AUGUST I-7,2003

WITHOUT PREFATORY NOTE AND COMMENTS

Approved by the American Bar Association
Philadelphia, Pennsylvania, February 4, 2002

Copyright O 2003
By

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS
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December 10,2003

Uniform Mediation Act (UMA)

Drafted by:
National Conference of Commissioners on Uniform State Laws O{CCUSL)
211E. Ontario Street, Suite 1300, Chicago, IL 6061 1,312-91.5-0195, www.nccusl.org

Brief description of act:
The Uniform Mediation Act provides a statute applicable to all mediations that prescribes precise rules

about how the mediation communications of the parties, non-party participants, and mediator may be

used. At its core, the act provides that each participant in a mediation proceeding is the holder of a
privilege concerning his or her own mediation communications, and may prevent those communication
from being disclosed or used in a subsequent formal proceeding. The parties to a mediation hold the

additional power to block the disclosure or use of any participant's mediation communication. There are

of course exceptions to this broad rule. There is no privilege for ongoing or future crimes, threats of
bodily injury, evidence concerning the abuse or neglect where a protective services agency is a

participant, and other circumstances. Evidence that is otherwise admissible does not become inadmissible

simply because it is referenced or repeated in a mediation communication. The 2003 Amendment to the

Uniform Mediation Act provides for adoption of the LINCITRAL Model Act on Commercial
Conciliation by incorporating it by reference in the Uniform Mediation Act. The Model Law was adopted

by IINCITRAL in 2002, and provides for the appointment of conciliators (mediators) and the conduct of
a conciliation between intemational commercial disputants. Conciliation and mediation are virtually
synonymous for the purposes ofthese acts.

Questions about UMA?
For further information contact the following persons:

Michael B. Getty, Chair of the UMA drafting committee: mbgetty@aol.com

Nancy Rogers, Reporter for the UMA drafting committee: rcgets.23@osu.edu

John M. McCabe, NCCUSL Legislative Director: 3 12-91 5 -0195, john.mccabe@nccusl.org

Notes about NCCUSL Acts:
For information on the specific drafting rules used by NCCUSL, the Conference Procedural and Drafting
Manual is available online at www.nccusl.org.

Because these are uniform acts, it is important to keep the numbering sequence intact while drafting.

In general, the use of bracketed language in NCCUSL acts indicates that a choice must be made between

alternate bracketed language, or that specific language must be inserted into the empty brackets. For

example: "An athlete agent who violates Section 14 is guilty of a [misdemeanor] ffelony] and, upon

conviction, is punishable by [ ].

A word, number, or phrase, or even an entire section, may be placed in brackets to indicate that the

bracketed language is suggested but may be changed to confotm to state usage or requirements, or to

indicate that the entire section is optional. For example: "An applicant for registration shall submit an

application for registration to the fSecretary ofstate] in a form prescribed by the fSecretary ofState]'

[An application filed under this section is a public record.] The application must be in the name of an

individual, and, except as otherwise provided in subsection (b), signed or otherwise authenticated by the

applicant under penalty of perjury."

EXHIBIT C-2



The sponsor may need to be consulted when dealing with bracketed language.
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UNIFORM MEDIATION ACT

SECTION 1. TITLE. This [Act] may be cited as the Uniform Mediation Act.

SECTION 2. DEFINITIONS. In this [Act]:

(l) "Mediation" means a process in which a mediator facilitates communication

and negotiation between parties to assist them in reaching a voluntary agreement regarding their

dispute.

(2) "Mediation communication" means a statement, whether oral or in a record or

verbal or nonverbal,that occurs during a mediation or is made for purposes of considering,

conducting, participating in, initiating, continuing, or reconvening a mediation or retaining a

mediator.

(3) "Mediator" means an individual who conducts a mediation.

(4) 'Nonparty participant" means a person, other than aparty or mediator, that

participates in a mediation.

(5) "Mediation party" means a person that participates in a mediation and whose

agreement is necessary to resolve the dispute.

(6) "Person" msans an individual, corporation, business trust, estate, trust,

partnership, limited liability company, association, joint venture, government; governmental

subdivision, agency, or instrumentality; public corporation, or any other legal or commercial

entity.

1
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(7) "Proceeding" means:

(A) a judicial, administrative, arbitral,or other adjudicative process,

including related pre-hearing and post-hearing motions, conferences, and discovery; or

(B) a legislative hearing or similar process.

(8) "Record" means information that is inscribed on a tangible medium or that is

stored in an electronic or other medium and is retrievable in perceivable form.

(9) "Sign" means:

(A) to execute or adopt a tangible symbol with the present intent to

authenticate a record; or

(B) to attach or logically associate an electronic symbol, sound, or process

to or with a record with the present intent to authenticate arecord.

SECTION 3. SCOPE.

(a) Except as otherwise provided in subsection (b) or (c), this [Act] applies to a

mediation in which:

(1) the mediation parties are required to mediate by statute or court or

administrative agency rule or referred to mediation by a court, administrative agency, or

arbitrator;

(2) the mediation parties and the mediator agree to mediate in a record that

demonstrates an expectation that mediation communications will be privileged against

disclosure; or

2
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(3) the mediation parties use as a mediator an individual who holds

himself or herself out as a mediator or the mediation is provided by a person that holds itself out

as providing mediation.

(b) The [Act] does not apply to a mediation:

(1) relating to the establishment, negotiation, administration, or

termination of a collective bargaining relationship;

(2) relating to a dispute that is pending under or is part of the processes

established by a collective bargaining agreement, except that the [Act] applies to a mediation

arising out of a dispute that has been filed with an administrative agency or court;

(3) conducted by a judge who might make a ruling on the case; or

(4) conducted under the auspices of:

(A) a primary or secondary school if all the parties are students or

(B) a correctional institution for youths if all the parties are

residents of that institution.

(c) Ifthe parties agree in advance in a signed record, or a record ofproceeding

reflects agreement by the parties, that all or part of a mediation is not privileged, the privileges

under Sections 4 through 6 do not apply to the mediation or part agreed upon. However,

Sections 4 through 6 apply to a mediation communication made by a person that has not received

actual notice of the agreement before the communication is made'

Legislative Note: To the extent that the Act applies to mediations conducted under the authority

of a State's courts, State judiciaries should consider enacting conforming court rules.

J
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SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY;

DISCOVERY.

(a) Except as otherwise provided in Section 6, a mediation communication is

privileged as provided in subsection (b) and is not subject to discovery or admissible in evidence

in a proceeding unless waived or precluded as provided by Section 5.

(b) In a proceeding, the following privileges apply:

(1) A mediation party may refuse to disclose, and may prevent any other

person from disclosing, a mediation communication.

(2) Amediator may refuse to disclose a mediation communication, and

may prevent any other person from disclosing a mediation communication of the mediator.

(3) A nonparty participant may refuse to disclose, and may prevent any

other person from disclosing, a mediation communication of the nonparty participant.

(c) Evidence or information that is otherwise admissible or subject to discovery

does not become inadmissible or protected from discovery solely by reason of its disclosure or

use in a mediation.

Legislative Note: The Act does not supersede existing state statutes that make mediators

incompetent to testify, or that provide for costs and attorney fees to mediators who are

wrongfully subpoenaed. See, e.g., CaL Evid. Code Section 703.5 (lTrest 1994).

SECTION 5. WAIVER AND PRECLUSION OF PRIVILEGE.

(a) A privilege under Section 4 may be waived in a record or orally during a

proceeding if it is expressly waived by all parties to the mediation and:

(1) in the case of the privilege of a mediator, it is expressly waived by the

mediator; and

4
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(2) inthe case of the privilege of a nonparty participant, it is expressly waived by

the nonparty participant.

(b) A person that discloses or makes a representation about a mediation

communication which prejudices another person in a proceeding is precluded from asserting a

privilege under Section 4,but only to the extent necessary for the person prejudiced to respond to

the representation or disclosure.

(c) A person that intentionally uses a mediation to plan, attempt to commit or commit

a crime, or to conceal an ongoing crime or ongoing criminal activity is precluded from asserting

a privilege under Section 4.

SECTION 6. EXCEPTIONS TO PRIVILEGE.

(a) There is no privilege under Section 4 for amediation communication that is:

(1) in an agreement evidenced by a record signed by all parties to the agreement;

(2) available to the public under finsert statutory reference to open records act] or

made during a session of a mediation which is open, or is required by law to be open, to the

public;

(3) a threat or statement of a plan to inflict bodily injury or commit a crime of

violence;

(4) intentionally used to plan a crime, attempt to commit or commit a crime, or to

conceal an ongoing crime or ongoing criminal activity;

(5) sought or offered to prove or disprove a claim or complaint of professional

misconduct or malpractice filed against a mediator;

5
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(6) except as otherwise provided in subsection (c), sought or offered to prove or

disprove a claim or complaint of professional misconduct or malpractice filed against a

mediation party, nonparty participant, or representative of a party based on conduct occurring

during a mediation; or

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or

exploitation in a proceeding in which a child or adult protective services agency is a party, unless

the

[Alternative A: [State to insert, for example, child or adult protection] case

is referred by a court to mediation and a public agency participates.]

fAlternative B: public agensy partiuipates in the fState to inseft, frrr

example, child or adult protection] mediation],

(b) There is no privilege under Section 4 if a court, administrative agency, or

arbitrator finds, after ahearing in camera, that the party seeking discovery or the proponent of

the evidence has shown that the evidence is not otherwise available, that there is a need for the

evidence that substantially outweighs the interest in protecting confidentiality, and that the

mediation communication is sought or offered in:

(1) a court proceeding involving a felony for misdemeanor]; or

(2) except as otherwise provided in subsection (c), a proceeding to prove a claim

to rescind or reform or a defense to avoid liability on a contract arising out of the mediation.

(c) A mediator may not be compelled to provide evidence of a mediation communication

referred to in subsection (a)(6) or (b)(2).

(d) If a mediation communication is not privileged under subsection (a) or (b), only the

6
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portion of the communication necessary for the application of the exception from nondisclosure

may be admitted. Admission of evidence under subsection (a) or (b) does not render the

evidence, or any other mediation communication, discoverable or admissible for any other

purpose.

Legislative Note: If the enacting state does not have an open records act, the following language
in paragraph (2) of subsection (a) needs to be deleted: " available to the public under [insert
statutory reference to open records actJ or".

SECTION 7. PROHIBITED MEDIATOR REPORTS.

(a) Except as required in subsection (b), a mediator may not make a report, assessment,

evaluation, recommendation, finding, or other communication regarding a mediation to a court,

administrative agency, or other authority that may make a ruling on the dispute that is the subject

of the mediation.

(b) A mediator may disclose:

(1) whether the mediation occurred or has terminated, whether a settlement was

reached, and attendance;

(2) a mediation communication as permitted under Section 6; or

(3) a mediation communication evidencing abuse, neglect, abandonment, or

exploitation of an individual to a public agency responsible for protecting individuals against

such mistreatment.

(c) A communication made in violation of subsection (a) may not be considered by a

court, administrative agency, or arbitrator.

7
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SECTION 8. CONFIDENTIALITY. Unless subject to the [insert statutory references to

open meetings act and open records act], mediation communications are confidential to the

extent agreed by the parties or provided by other law or rule of this State.

SECTION 9. MEDIATOROS DISCLOSURE OF CONFLICTS OF INTEREST;

BACKGROUND.

(a) Before accepting a mediation, an individual who is requested to serve as a mediator

shall:

(1) make an inquiry that is reasonable under the circumstances to determine whether

there are any known facts that a reasonable individual would consider likely to affect the

impartiality of the mediator, including a financial or personal interest in the outcome of the

mediation and an existing or past relationship with a mediation party or foreseeable participant in

the mediation; and

(2) disclose any such known fact to the mediation parties as soon as is practical

before accepting a mediation.

(b) If a mediator learns any fact described in subsection (a)(1) after accepting a

mediation, the mediator shall disclose it as soon as is practicable.

(c) At the request of a mediation party, an individual who is requested to serve as a

mediator shall disclose the mediator's qualifications to mediate a dispute.

(d) A person that violates subsection [(a) or (b)][(a), (b), or (g)] is precluded by the

violation from asserting a privilege under Section 4.

(e) Subsections (a), (b), [and] (c), [and] [(g)] do not apply to an individual acting as a judge.

8
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(f This [Act] does not require that a mediator have a special qualification by background

or profession.

t(g) A mediator must be impartial, unless after disclosure of the facts required in

subsections (a) and (b) to be disclosed, the parties agree otherwise.]

SECTION 10. PARTICIPATION IN MEDIATION. An attorney or other individual

designated by aparty may accompany the party to and participate in a mediation. A waiver of

participation given before the mediation may be rescinded.

SECTION 11. INTERNATIONAL COMMDRCIAL MI,DIATION.

(a) In this section, ooModel Law" means the Model Law on Intemational Commercial

Conciliation adopted by the United Nations Commission on International Trade Law on 28 June

2002 and recommended by the United Nations General Assembly in a resolution (A/RES l57lI8)

dated 19 November 2002, and 'ointernational commercial mediation" means an international

commercial conciliation as defined in Article I of the Model Law.

(b) Except as otherwise provided in subsections (c) and (d), if a mediation is an

international commercial mediation, the mediation is governed by the Model Law.

(c) Unless the parties agree in accordance with Section 3(c) of this [Act] that all or

part of an international commercial mediation is not privileged, Sections 4, 5, and 6 and any

applicable definitions in Section 2 of this [Act] also apply to the mediation and nothing in Article

10 of the Model Law derogates from Sections 4,5, and 6.

(d) If the parties to an international commercial mediation agree under Article 1,

9
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subsection (7), of the Model Law that the Model Law does not apply, this [Act] applies

Legislative Note. The UNCITRAL Model Law on International Commercial Conciliation may be

found at www.uncitral.org/en-index.htm. Important comments on interpretation are included in
the Draft Guide to Enactment and Use of UNCITRAL Model Law on International Commercial
Conciliation. The States should note the Draft Guide in a Legislative Note to the Act. This is
especially important with respect to interpretation of Article 9 of the Model Law.

SECTION 12. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND

NATIONAL COMMERCE ACT. This [Act] modifies,limits, or supersedes the federal

Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but

this [Act] does not modifu, limit, or supersede Section 101(c) of that Act or authorize electronic

delivery of any of the notices described in Section 103(b) of that Act.

SECTION 13. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In

applying and construing this [Act], consideration should be given to the need to promote

uniformity of the law with respect to its subject matter among States that enact it.

SECTION 14. SEVERABILITY CLAUSE. If any provision of this [Act] or its application to

any person or circumstance is held invalid, the invalidity does not affect other provisions or

applications of this [Act] which can be given effect without the invalid provision or application,

and to this end the provisions of this [Act] are severable.

SECTION 15. EFFECTIVE DATE. This [Act] takes effect................... .

SECTION 16. REPEALS. The following acts and parts of acts are hereby repealed:

10
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(2)

(3)

SECTION 17. APPLICATION TO EXISTING AGREEMENTS OR

REF'ERRALS.

(a) This [Act] governs a mediation pursuant to a referral or an agreement to mediate

made on or after fthe effective date of this [Act]1.

(b) On or after [a delayed date], this [Act] governs an agreement to mediate whenever made.

1l
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