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POWERS OF ATTORNEY
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Types of Power of Attorney Documents

1. General POA

2. Power of Attorney for Personal Care

3. Continuing POA for Property
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General Power of Attorney

§ Is used for a short term or a fixed time and often 
for a limited purpose. For example, if someone is 
going on vacation and needs someone else to 
look at the banking while they are way. 

§ It does not remain valid if one becomes 
incapable
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Power of Attorney for Personal Care

§ Allows a capable person to appoint person(s) to 
make personal care decisions in the event of 
incapacity
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Continuing Power of Attorney for Property

§ Pursuant to the Substitute Decisions Act (“SDA”), 
a POA for Property is a CPOAP if:
§ the document states that it is a continuing power for 

attorney; or

§ the document expresses the intention that the 
authority given may be exercised during the grantor’s 
subsequent incapacity to manage property.
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CPOAP

§ Must have TWO witnesses who are NOT:
§ Attorney or attorney’s spouse/partner
§ Grantor’s spouse/partner
§ Child of grantor,
§ Less than 18,
§ Someone under guardianship

§ Effective immediately on signing unless
provision or triggering mechanism
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CPOAP

When presented with a POA for Property:
§ Check if properly executed
§ Check for conditions / restrictions
§ Valid beyond capacity?
§ If more than one attorney: how do they exercise

powers (jointly, severally or by majority)?
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Capacity in General

§ No single legal definition for “capacity”

§ No single “test” for capacity, not really a test

§ Certain factors are to be considered in an assessment of
requisite mental capacity to make a certain
decision/undertake a certain task at a particular time
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Capacity

§ Capacity is decision specific

§ Capacity is time specific

§ Capacity is situation specific
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Capacity in General

§ Understand all the information that is relevant to
the decision being made and possible
implications of the decision in question
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Capacity to Grant/Revoke a CPOAP

§ Knowledge of property
§ Obligations to dependants
§ Knows attorney’s extensive powers
§ Knows attorney must account
§ If capable may revoke CPOAP
§ Appreciate that attorney may mismanage $, values

may decrease or may misuse authority
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Capacity

Capacity to Manage Property
§ Ability to understand the information that is

relevant in making a decision in the management
of one’s property; and

§ Ability to appreciate the reasonably foreseeable
consequences of a decision or lack of decision
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Capacity: Act as Director / Incorporate

Canada Business Corporations Act, s.105(1):
“. . .disqualified from being a director of a 
corporation. . .
b) anyone who is incapable . . .”
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Capacity: Director/Incorporate

§ Section 126 (1) Canada Not-for-Profit 
Corporations Act:
. . .disqualified from being a director…
§ Anyone who has been declared incapable by 

a court in Canada or in another country
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Capacity: Director/Incorporate

Definition of “incapable” under the Canada Business 
Corporations Act and Canada Not-For-Profit 
Corporations Act:
“ Incapable” in respect of an individual, means that the 
individual is found, under the laws of a province, to be 
unable, other than by reason of minority, to manage 
their property or is declared to be incapable by any 
court in a jurisdiction outside Canada
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Case Law

Grynwald (Mandatary) v. Grynwald, 2002
§ Court confirmed: Mr. Grynwald “was incapable of

acting as director” and that section 105(1)(b) of
the CBCA “legally disqualified [him] from acting
as such”
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Capacity: Director/Incorporate

Provincially: Ontario Business Corporations Act
and Ontario’s Not-for-Profit Corporations Act:
Disqualified from being a director:
§ Person found under the SDA or under the MHA

to be incapable of managing property OR
§ Who has been found to be incapable by a court

in Canada or elsewhere
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Duties of an attorney
§ Attorney is fiduciary w/ common law duties, including:

§ Stay w/n scope of authority delegated
§ Exercise reasonable care & skill (ordinary v. professional diligence)
§ Must not make secret profits
§ Cease to exercise authority if POA revoked
§ Must not exercise POA for personal benefit
§ Cannot assign or delegate authority to another person
§ Cannot make/change/revoke a Will on behalf of donor
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Do’s
§ Stay within scope of authority

granted
§ Cease to exercise authority if

POA is revoked or upon the
death of the grantor

§ Consider if a decision made
that will have an effect on the
grantor’s personal comfort or
well-being is for the grantor’s
benefit.

Don’ts
§ DO NOT make secret
profits

§ DO Not exercise POA for
personal benefit

§ DO NOT place the grantor’s
assets into joint ownership
or comingle bank accounts.
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Do’s
§ Manage a grantor’s property in

a manner consistent with
decisions concerning the
person’s personal care

§ Explain the duties of the
attorney and encourage the
grantor’s participation

§ Foster contact between the
grantor and relatives or friends

Don’ts
§ DO NOT sub-delegate

responsibility as attorney

§ DO NOT attempt to change the
Donor’s Will or any other
testamentary designations

§ DO NOT take a
fee/compensation for service
as an attorney if the power of
attorney prohibits same
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Do’s
§ Consult with relatives,
friends and other attorneys
on behalf of the grantor

§ Keep detailed record and
accounts of all transactions
involving the property

§ Exercise reasonable care &
skill (ordinary diligence v
professional diligence)

Don’ts
§ DO NOT disclose
information contained in the
grantor’s accounts and
records. Exceptions apply

§ DO Not dispose of property
that is subject of a
testamentary gift in a will
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Do’s…..

§ Determine whether the grantor has a Will
§ Make expenditures deemed reasonably necessary

for the grantor, or the grantor’s dependants, for
support, education and care

§ Take compensation from the property in accordance
with the prescribed fee scale

§ Seek the advice of a professional when needed
§ Respect the Grantor’s's confidentiality
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Do’s….

§ Make a comprehensive list of all the grantor’s
assets from the date of exercising the POA

§ Keep a list of all assets acquired or disposed of
with details

§ Formally pass accounts, if required
§ Liability for breach?
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Attorney as a Shareholder 

§ Attorney under a CPOAP has authority to act as
a “personal representative” (as defined in the
statutes) of the shareholder

§ Legal authority over rights attached to the shares
§ Attorney acquires “control” but not beneficial

ownership
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Case Law

Silfer Construction Inc. v. Bank of Montreal 2010
§ Court found POA document did not confer

authority on attorney to commence litigation on
behalf of the corporation
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Attorney as a Director?

§ CPOAP does not grant attorney right to perform
duties as a director

§ Attorney may be appointed as director, may be
advisable for neutral third party

§ Fiduciary duties of director cannot be delegated
to attorney

Page 27



Attorney as Director?

§ Sole director: granting of CPOAP is not sufficient
§ Grantors who are sole directors of privately-held

companies should plan for their own potential
incapacity (electing additional individuals, etc.)
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DUTY TO ACCOUNT
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Passing of Accounts

§ Duty to maintain continuous, comprehensive,
detailed and accurate records of their
management of assets

§ These fiduciaries may be asked (or may
volunteer) to present those records, called
accounts, to the court for approval in a formal
proceeding called an application to pass
accounts to obtain a court judgment
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Common Law Duties

§ Administer the trust prudently and honestly
§ Fiduciary responsibility to beneficiaries
§ Re Speight (1833), 22 Ch.D. 727 (CA)

Page 31



Common Law Duties

Fiduciaries should:
§ Maintain proper accounts from outset
§ Keep detailed and organized records
§ Keep copies of all back-up and
§ Keep copies of all other related documents

(income tax returns, accountant invoices etc.)
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Statutory Duty

§ Each province has its own legislation dealing 
with estate trustees, attorneys and guardians

§ Provincial statutes underscore importance of a 
duty to account

§ See handout chart/chapter 8 of WEL on 
Fiduciary Accounting Book for relevant cross 
provincial legislation
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Procedure

Procedure is prescribed by Rules 74.15-74.18 of the Rules of
Civil Procedure: Material to be Filed,
Notice of Application

Service
Person under Disability or Unknown

Notice of Objection to Accounts
No Response
Withdrawal of Objection
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Procedure

An application to pass accounts is made on notice to 
those lawfully entitled to receive the accounting. Who 
may initiate Application?
§ Beneficiaries 
§ Dependants 
§ Those entitled by statute, or 
§ Other third parties: any individual with a “financial 

interest” in an estate

Page 35



Procedure

§ No mandatory requirement to pass accounts
§ May choose or be compelled
§ Provides fiduciary with certainty and protection

from liability for the period of the passing
§ Minor or incapable person:

§ OCL and OPGT Close scrutiny of these accounts
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Do you or don’t you?

§ Factors to consider in decision to pass accounts:
o Nature and extent of the estate or trust
o Complexity of the administration 

o Whether there has been litigation
o Express provisions of the governing document

Decision to pass must be weighed in light of value 
of administration and estimated costs of passing
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Passing of Accounts

§ Sections. 42(1)–(8)7 of the SDA, identify the
circumstances in which a court passing of
attorney accounts may issue

§ Court has the jurisdiction to grant the relief
sought, dismiss, adjourn…
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WEL Partners Resources
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Fiduciary Accounting: http://welpartners.com/resources/WEL-on-fiduciary-accounting.pdf
Guardianship: http://welpartners.com/resources/WEL-on-guardianship.pdf
Powers of Attorney: http://welpartners.com/resources/WEL-on-powers-of-attorney.pdf
Dependants’ Support: http://welpartners.com/resources/WEL-on-dependants-support.pdf
Elder Law: http://welpartners.com/resources/WEL-on-elder-law.pdf

WEL resource books are available to download in PDF format. 



Resources

§ http://welpartners.com/resources/WEL_Capacity
Checklist_POA_Property.pdf

§ http://welpartners.com/resources/WEL-Fiduciary-
Accounting-Red-Flags-checklist.pdf
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THANK YOU!
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