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The B.C. Court of Appeal reviews the “curative powers” of the Court under 
section 58 of Wills, Estates and Succession Act 

British Columbia’s Wills, Estates and Succession Act, SBC 2009, c 13 (“WESA”) 
establishes certain formal requirements for the validity of a Will, but also contains a 
curative provision (s. 58) which bestows upon the Court the power to declare a Will, 
which would not otherwise meet all formal requirements, as valid.  Notably, Hadley 
Estate (Re) 2017 BCCA 311, (CanLII), http://canlii.ca/t/h5qjh Hadley Estate (Re), 2016 
BCSC 765 (CanLII), http://canlii.ca/t/gpr5x is the B.C. Court of Appeal’s first review of 
this provision since WESA came into force on March 31, 2014. 

Background: 

The deceased, Eleanor Hadley, had no immediate family members at the time of her 
death. The deceased had prepared a Will in 2008 with the assistance of a lawyer, Mr. 
Walker, naming TD Canada Trust as her Executor and Trustee.  The 2008 Will’s main 
beneficiaries were Ms. Hadley’s four nieces.  

On September 1, 2014, however, the deceased had made a handwritten journal entry 
with the words “This is my last Will” on top of the page (the “2014 Will”). In that entry, 
she purported to leave her estate to three beneficiaries, one of her nieces and two of 
her friends. The entry also stated that she intends to see Mr. David Ebby (a lawyer) to 
write this Will.  Ms. Hadley signed her full name at the bottom entry. She also wrote 
“P.S. David Ebby is to be my lawyer” in the margin, signed her name again and initialed 
the relevant pages. Ms. Hadley did not, however, disclose the existence of the 2014 Will 
to anyone. 

Later in September, after meeting with a representative at TD Canada Trust regarding 
executing a new Power of Attorney, Ms. Hadley contacted Mr. Walker (not David Ebby, 
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the lawyer mentioned in her journal entry), indicating that she would like to prepare a 
new Will but did not disclose the details of any changes she would be making.  The 
meeting was delayed due to the lawyer’s travel plans. When the lawyer returned from 
holidays, he was unable to reach Ms. Hadley, as she was hospitalized with pneumonia. 
Ms. Hadley died on March 6, 2015. 

TD Canada Trust brought an application to determine which of the two documents was 
in fact the valid Will of Ms. Hadley. The respondents (appellants on the appeal) were 
purported beneficiaries under the 2014 Will.  

The Lower Decision 

The lower Court found that the 2008 Will governed the estate of the deceased on the 
basis that the handwritten journal entry did not represent a deliberate and final 
expression of the deceased’s testamentary intentions and was not curable by the 
discretion afforded under section 58 of WESA.   

While the chambers judge did find that the 2014 entry was authentic and that there were 
no issues involving a lack of requisite decisional capacity, nor undue influence, she did 
not find that the entry represented Ms. Hadley’s testamentary intentions.  

In reaching that conclusion the chambers judge reviewed factors both supporting and 
refuting the finding of testamentary intention. Supporting factors included that Ms. 
Hadley made the entry immediately after a significant health episode and was in 
contemplation of her death; she titled it her “Will”; initialled the document on the relevant 
pages; and asked a friend to keep it safe. Factors refuting testamentary intention 
included that Ms. Hadley had not disclosed the existence of the 2014 entry to anyone; 
her stated intention to make a new Will after the entry had been made; her efforts to 
make an appointment with Mr. Walker (not David Ebby) to change her Will; as well as 
the size of Ms. Hadley’s estate. On a balance of probabilities, the Court found that the 
2014 journal entry “did not represent a deliberate and final expression of Ms. Hadley’s 
testamentary intentions.”1  

The Appeal: 

On appeal the purported beneficiaries under the 2014 Will argued that the chambers 
judge erred, in law, by relying on irrelevant extrinsic evidence.  Alternatively, they 
argued that the judge made palpable and overriding errors of fact by drawing 
unsupportable inferences from that evidence. 

Section 58 

                                                
1 Hadley Estate (Re), 2017 BCCA 311 at para. 20. 



 3 

Justice Dickson, writing on behalf of the Court of Appeal, began her analysis by noting 
that before WESA, BC was a strict compliance jurisdiction and testators were obliged to 
comply strictly with the execution and attestation formalities for creating a Will for it to be 
valid. Section 58 of WESA now confers a broad discretion on the Court to order that a 
Will is effective despite non-compliance with the statutory requirements. Although s.58 
cannot be used to uphold a Will that is substantively invalid. 

The Court referenced Estate of Young 2015 BCSC 182, (CanLII), http://canlii.ca/t/gg7j2, 
which found that section 58 is “very similar” to Manitoba’s curative provision, and the 
leading authority on the topic is the Manitoba appellate case of George v. Daily 
(1997)  143 DLR (4th) 273  ( Man. CA), CanLII 17825 (MB CA), http://canlii.ca/t/gb7qx,  
George v. Daily, 1997 CanLII 3007 (MB CA), http://canlii.ca/t/1flkb,   

A section 582 inquiry involves determining the following factors: 

a. Is the document authentic?; and 
 

b. Does the non-compliant document represent the deceased’s testamentary 
intentions on a balance of probabilities? 

A wide range of factors may be considered in determining a deceased’s intentions. 
Although context specific, these may include the deceased’s signature, his or her 
handwriting, whether the document was witnessed, revocation of prior Wills, funeral 
arrangements, as well as the title of the document.3 

The material time for determining testamentary intentions on a section 58 application 
will, in many cases, be the time that the document was created.  However, Justice 
Dickson, once again referencing Estate of Young, noted that the material time may vary 
depending on the circumstances: “In other words, a document may acquire a 
testamentary character by subsequent and sufficient manifestation of the will-maker’s 
intention: Bennett et al. v. Toronto General Trusts Corporation, [1958] S.C.R. 392 at 
397.”4 

Justice Dickson went on to find that extrinsic evidence of intention, including evidence of 
events that occurred before, at the time, and after the document was created are 
admissible on such a section 58 inquiry.  Contrary to the appellant’s assertions, the 
Court of Appeal found that the application judge conducted her s. 58 assessment in a 
thorough, careful, and transparent manner: “Her conclusions on Ms. Hadley’s 

                                                
2 http://www.bclaws.ca/civix/document/id/lc/statreg/09013_01#section58  
3 Hadley Estate (Re), 2017 BCCA 311 at para. 36. 
4 Hadley Estate (Re), 2017 BCCA 311 at para. 37. 



 4 

testamentary intentions are reasonable, entitled to deference and should not be 
disturbed.”5 Accordingly the Court of Appeal dismissed the appeal. 

The Court of Appeal also agreed with the chambers judge’s decision to award special 
costs, payable out of the estate, to all parties. 

Conclusion 

This decision affirms the broad powers of the Court under s. 58 of WESA. In conducting 
a s.58 assessment of the validity of a Will, a Court’s principle task is to determine the 
testator’s intentions.  In making its determination, a Court may consider extrinsic 
evidence, including evidence regarding the testator’s subsequent actions.  An inquiry 
into a testator’s intentions is fact specific and deserves deference subject to palpable 
and overriding errors. 

                                                
5 Hadley Estate (Re), 2017 BCCA 311 at para. 45. 


