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CONSIDERATIONS FOR ESTATE TRUSTEES DEFENDING FLA & PART V SLRA 
DEPENDANTS’ SUPPORT CLAIM 

Acting as an estate trustee can be an involved and lengthy affair in some circumstances, 

especially if the estate is faced with litigation or an ongoing dispute. This paper will provide 

an overview of some best practice tips for estate trustees when faced with a dependants’ 

support claim or a Family Law Act1 (“FLA”) election issue. 

ESTATE TRUSTEE: FIDUCIARY 

The estate does not belong to the estate trustee; the estate trustee is holding the estate 

“in trust” for the beneficiaries. Therefore, an estate trustee is a fiduciary who owes the 

following duties to the beneficiaries of the estate: 

• Duty to avoid conflicts of interest; 

• Duty to not delegate tasks of the estate trustee; 

• Duty to invest trust assets in a prudent manner; 

• Duty to be even-handed as between beneficiaries (treat the beneficiaries equally 

and fairly); 

• Duty to account; 

• Duty to keep the beneficiaries reasonably informed; and  

• Duty to administer the estate in a timely manner – receive, administer and 

distribute the estate. 

Taking on the responsibility of a fiduciary is an onerous and challenging task and 

increasingly one which risks being less than fully compensable. A fiduciary attracts 

scrutiny by virtue of the appointment itself. The role and responsibilities of an estate 

trustee are further complicated by surrounding emotion and often litigation commenced 

by those to whom the fiduciary is accountable. The role demands trust, integrity and 

transparency and exposes one to professional and personal liability. This should all be 

 
1 Family Law Act, RSO 1990, c. F 3. 
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kept in mind when acting as an estate trustee for an estate faced with a dependant’s 

support claim. 

Many estate trustees turn to the Internet to help them in their role as estate trustee. A 

simple estate a checklist found on the Internet may or may not be sufficient for a quick 

administration. Importantly, the ultimate responsibility for the exercise of the duties owed 

by the estate trustee to the beneficiaries rests with the estate trustee and some tasks may 

be beyond their knowledge or expertise. As such, they are permitted to retain 

professionals to assist in the fulfillment of their duties. Where there is a claim for 

dependant’s support against the estate, legal advice and representation is strongly 

advised. 

If the estate trustee does retain counsel, the lawyer is the lawyer for the estate trustee not 

the estate.2 While sometimes, colloquially, we refer to the “estate” as if it is a person or 

legal entity (like a corporation), an estate is only property, the assets of the deceased, 

which cannot sue or be sued. A dependant’s support claim is always commenced against 

the estate trustee or administrator of the estate (in their role as a representative, not 

personally). If the estate trustee retains a lawyer to represent him or her in a dependant’s 

support claim, generally the costs of that lawyer (if the need was reasonable and the costs 

are reasonable) will come out of the estate and are not paid by the estate trustee 

personally. However, if the costs or steps taken by the estate trustee in the litigation are 

not considered reasonable, a court has discretion to award costs against the estate 

trustee personally, as opposed to out of the estate.  

An estate trustee has a general duty to put his or her own interests aside and to act 

exclusively for the benefit of the beneficiaries. If an estate trustee acts in a way that is 

contrary to his or her duties, then he or she may be in a conflict of interest, and either the 

beneficiaries or a co-estate trustee or any person with a financial interest in the estate 

 
2 Sharp v. Lush (1879) 10 Ch. D. 468, see also Elfrieda Bott v. Macaulay, 2005 CanLII 
29341 (ON SC). 
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may apply to the court to have that estate trustee removed pursuant to section 37 of the 

Trustee Act.3 

The primary duty of an estate trustee is to preserve the assets of the estate, pay the debts 

and distribute the balance to the beneficiaries entitled under the will, or, in accordance 

with any order of the court. The law expects the estate trustee to remain impartial between 

opposing beneficiaries.  

FAMILY LAW ACT (“FLA”) ELECTIONS 

Under the FLA the surviving married spouse is entitled to an equalization of net family 

property calculated in the same way as if the spouses had separated.  That surviving 

spouse has the statutory right to decide to accept the bequests under the deceased’s will 

(or under the intestacy provisions of the Succession Law Reform Act4 (“SLRA”) if there is 

no will) or accept an equalization of net family property in accordance with the scheme 

under Part 1 of the FLA. 

The trick is that the surviving spouse is required to elect to take under the will or the FLA 

within six months of the date of death.  If the surviving spouse does not elect within the 

six month period, he or she will be deemed to take under the will. 

In order to make an informed decision, the surviving spouse must receive disclosure of 

the estate assets and debts, and for FLA purposes, disclosure of the deceased’s assets 

and debts as of the date of marriage. 

This disclosure obligation requires an identification and valuation of the assets and debts 

with best evidence supporting documentation, including appraisals and possibly business 

valuations. In the case of old accounts, private corporations or since disposed of assets 

 
3 Trustee Act, RSO 1990, c T 23. 

4 Succession Law Reform Act, RSO 1990, c S 26.  
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this obligations can be onerous, time consuming and costly. In complex family law cases 

the disclosure exchange process for FLA purposes can take many months, if not years.    

Unless the estate is typical husband & wife will situation, the Estate Trustee must 

commence the task of asset and debt identification for the date of marriage and death at 

the earliest possible juncture. The six month time period for election can be extended 

under section 2 FLA. That application must be brought by the surviving spouse and should 

be consented to by the Estate Trustee unless all required financial disclosure has been 

provided well before the six month deadline. The principles for granting the extension are 

set out in Aqulina.5 

It is critical for counsel for the Estate Trustee to inquire if there are any Domestic Contracts 

in existence between the deceased and the surviving spouse. The Domestic Contract 

likely does not eliminate the requirement to disclose but advice should be taken from an 

experienced family law lawyer on this question.   

In the event that the surviving spouse is an Estate Trustee independent counsel should 

be retained and resignation (or renunciation) should occur due to the obvious conflict. 

Estate administration lawyers are strongly encouraged to retain an experienced family 

law lawyer to provide advice with respect to the disclosure obligations and calculation of 

net family property. 

Rule 13 of the Family Law Rules specify the mandatory financial disclosure requirements 

for equalization cases. Although not binding on Estate Court matters, these rules serve 

as a helpful guide for counsel in election cases.  

 
5 Aquilina v. Aquilina, 2018 ONSC 3607 (CanLII) 
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The Estate Trustee should consider having the disclosure provided by way of an Order 

made upon an Application or Motion for Advice and Directions under Rule 75.06 if there 

is any concern about other beneficiaries objecting to the disclosure being provided. 

A DEPENDANT’S SUPPORT CLAIM IS COMMENCED: NOW WHAT? 

One of the first steps all estate trustees should take when appointed is to consider any 

claims or potential claims (including dependant’s support claims) against the estate and 

obtain legal advice as necessary. A lawyer will be able to assess the rights of any 

“dependants” who were financially dependant on the deceased or those of a surviving 

spouse. Notably, the estate trustee will defend the estate and is authorized to do so.  

The estate trustee should not take a position or comment on the legality or fairness of the 

distribution of the estate or lack of bequests or lack of gifts under the Will. The estate 

trustee is required to distribute the estate in accordance with the testator’s Will, or under 

the intestacy legislation, or by court order. However, things can get complicated in 

dependant’s support litigation where the estate trustee is also a beneficiary under the Will 

and often in an adverse role, or acrimonious relationship, with the dependant claimant 

(for example, where the estate trustee is the adult child of the deceased from a first 

marriage and the claimant is the second spouse of the deceased and also perhaps a 

beneficiary under the Will).  

It is the estate trustee’s responsibility to respond to the dependant’s support application. 

The estate trustee must make sure that the beneficiaries whom the testator intended to 

benefit under his or her Will be provided for to the greatest extent possible, 

notwithstanding that a dependant’s support claim has been commenced. This is 

consistent with the estate trustee’s duty to administer the estate in accordance with the 

deceased’s Will or on intestacy. 



 

6 
 

If an estate trustee wishes to bring their own dependant’s support claim, he or she must 

resign as estate trustee, as he or she cannot administer the estate at the same time as 

commencing an action against him or herself as estate trustee.6 

Not only should estate trustees consider who might be/qualify as a “dependant” under the 

Succession Law Reform Act7 (“SLRA”) and might have a claim, they should also be 

mindful of the limitation period for commencing such a claim. Section 61(1) of the SLRA 

provides that the application for dependant’s support must be made within six months 

from the issuance of a Certificate of Appointment of Estate Trustee with or without a Will, 

unless otherwise ordered by the court.  

Estate trustees should also be aware that notwithstanding that six months may have 

passed, section 61(2) of the SLRA permits the court – “if it considers it proper” – to allow 

an application to be made “at any time as to any portion of the estate remaining 

undistributed at the date of the application”. 

If a potential claimant requests details of when the application for the Certificate is 

granted, an estate trustee should provide this information. Failure to do so will likely result 

in an order for extension and may affect an estate trustee’s liability, or costs.  

It is also very important to note that section 67 of the SLRA prohibits an estate trustee 

from making distributions pending the resolution of the support claim: 

67 (1) Where an application is made and notice thereof is served on the personal 

representative of the deceased, he or she shall not, after service of the notice upon 

him or her, unless all persons entitled to apply consent or the court otherwise 

orders, proceed with the distribution of the estate until the court has disposed of 

the application. 

 
6 Mohammed v. Heera, 2008 ONSC 54317, see also Mahon v. Costa 2013 ONSC 914 
(discussed in detail below). 

7 Succession Law Reform Act, RSO 1990, c S 26.  
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The applicant in a dependant’s support claim may seek an Order Giving Directions to 

reinforce this statutory prohibition on distributions and to provide additional restrictions on 

the use of estate assets. For example, the applicant might ask the court for an order 

requiring his or her consent to the payment of any expense over a certain amount, for 

example $2,000. This would mean that an estate trustee may only use estate assets to 

pay estate expenses, and that the applicant would have to consent to payment of any 

expense over $2,000.  

An Order Giving Directions freezing or restricting access to the estate assets, can also 

include those assets captured by section 72 of the SLRA (insurance proceeds, pension 

benefits etc. that pass outside of the estate and are not caught by the section 67 stay) 

pending resolution of the SLRA claim. When this occurs, it is important for the estate 

trustee to deal with the dependant support claim in a timely manner so the intended 

recipient of those assets may receive them unencumbered.  

Nevertheless, this prohibition on distribution does not prevent an estate trustee from 

making reasonable advance for support to dependants who are beneficiaries (see section 

67(2) of the SLRA and The Estate of Ingrid Loveman, Deceased, 2016 ONSC 2687 at 

para. 54). 

It is important to be aware that an estate trustee will be personally liable for any amount 

distributed in violation of the stay: 

Liability of personal representative 

67 (3) Where a personal representative distributes any portion of the estate in 

violation of subsection (1), if any provision for support is ordered by the court to be 

made out of the estate, the personal representative is personally liable to pay 

the amount of the distribution to the extent that such provision or any part thereof 
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ought, pursuant to the order or this Part, to be made out of the portion of the estate 

distributed.8   

While the distribution of the estate is halted once an application for dependant’s support 

is served on the estate trustee, until the estate trustee has been served with an application 

for dependant’s support, they are free to distribute the estate property to the beneficiaries.  

Another reminder: an estate trustee has an obligation to insure and safeguard all estate 

property that comes into the estate trustee’s hands by virtue of the appointment. This 

means safeguarding the property while a dependant’s support claim is being litigated.  

Often houses are the most valuable asset of an estate. While property if to be sold, should 

be sold for fair market value and converted to cash in a timely manner, litigation or a 

dependant’s support claim may delay the sale where there is a dispute over the property, 

or how the sale will take place, etc. A prudent estate trustee will ensure that the value of 

the property does not decline during the litigation. In order to do this, the estate trustee 

should make sure that the property is insured adequately, protected from the elements, 

monitored, and maintained appropriately; this is especially true for cottages or other 

country properties. If anyone is occupying the house owned by the estate, that person 

should pay occupation rent unless the will clearly provides an exemption.  

In responding to a dependant’s support claim, the estate trustee should determine what 

provisions (if any) the deceased made for the applicant’s support, including those benefits 

that might fall outside of the estate (such as insurance proceeds, pension benefits, etc.). 

The estate trustee should not hesitate to provide the applicant with all the relevant 

information when asked (including when the Certificate is granted, the nature and value 

of the assets of the estate, and the nature and value of the deceased’s assets which pass 

outside of his estate - to the extent that the estate trustee can discern them - and to whom 

they pass). 

 
8 Ibid at s. 67. [emphasis added] 
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On the flip side, the estate trustee should require the applicant to produce a financial 

statement setting out his or her assets, liabilities and income. An applicant can provide 

this information in a Form 13 under the FLA. This is an important step for defending or 

responding to a dependant’s support claim successfully. After obtaining this information 

from the applicant, the applicant may be cross-examined on her evidence.  

The court will consider any relevant fact which might affect the dependant’s entitlement 

to support and which might affect the priority given to one dependant over another, 

including the deceased’s views and wishes. The estate trustee must provide whatever 

information he or she may have available to assist the court in determining the appropriate 

amount of support (if any) to be provided. An estate trustee will be seeking an order that 

will minimize the amount paid out of the estate and maximize the amount paid to the 

intended beneficiaries under the Will.  

Defending dependants’ support claims, including those that are negotiated outside of the 

courtroom, can result in significant legal costs. Often, but not always, costs of the claim 

will paid by the estate, since a finding that a dependant has not been adequately provided 

for by the deceased is a finding that the testator failed to properly distribute his or her 

estate and support those that he was morally or legally required to support.  

The Court may also make interim costs awards in favour of a litigating dependant. These 

interim costs awards may make it difficult for the estate trustee to administer the estate 

as provided for in the Will.  An estate trustee should always consider any reasonable offer 

to settle, to ensure the potential cost to the estate is not unreasonable. 

CASE LAW: ESTATE TRUSTEE’S ROLE IN DEPENDANTS’ SUPPORT CLAIMS 

As noted above, if an estate trustee wishes to bring a claim for dependants’ support, he 

or she must resign as estate trustee first. In Mohammed v. Heera,9 the parties brought a 

motion for directions to determine the appropriate person to be appointed as estate 

trustee of the estate of the deceased, who died without a Will. The Applicants (the 

 
9  Mohammed v. Heera, 2008 ONSC 54317. 
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surviving children of the deceased) and the Respondent (the common law partner of the 

deceased) each claimed priority over the other to apply for a Certificate of Appointment 

of Estate Trustee Without a Will. The Court noted that the Respondent intended to 

commence proceedings against the estate under the SLRA as a dependant of the 

deceased, thus precluding her from applying to administer the estate. The Court 

confirmed that “by virtue of advancing such a claim [a dependant’s support claim], the 

person is not entitled to also administer the estate for the obvious reason that he or she 

cannot act both as Estate Trustee and commence an action against the estate”.10  

The Respondent took the position that she should be entitled to name an individual in her 

stead to administer the estate, in priority to the next of kin (the Applicants) and nominated 

her sister. The Court found that there was no prioritized list of individuals who were 

entitled to apply, and that the Respondent’s sister was not suitable as she had shown that 

she was partial to the Respondent. The Applicants were appointed as estate trustees. 

However, the Court noted that there was nothing precluding the Respondent from 

applying to remove the Applicants if there were grounds that the Applicants should not 

continue as estate trustees. 

In Mahon v. Costa,11 the deceased died without a will, leaving behind a common law 

spouse and four adult children (three of whom were from a previous marriage, the fourth 

being the child of the common law spouse and deceased). The common law spouse 

brought an application for dependant’s support as against the four adult children 

personally, the only beneficiaries under the intestate distribution of the deceased’s assets. 

The three adult children from the deceased’s previous marriage opposed the application 

and sought its dismissal as the common law spouse should have brought the dependant’s 

support claim as against the administrator of the deceased’s estate. However, one had 

not been appointed.  

 
10 Ibid at para 31. 

11 Mahon v. Costa 2013 ONSC 914.  
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Meanwhile, the common law spouse unilaterally, and according to the Court, “unlawfully” 

wound up and disposed of the deceased’s estate or at least portions of it, including the 

sale of the deceased’s construction equipment and two of the deceased’s vehicles (for 

cash, without any bills of sale or other documentation) and provided no accounting for the 

appliances, furniture and household goods in the house. Further, she provided no reliable 

financial information with respect to the deceased’s investment account or other banking 

information.  

The common law spouse argued that she did not seek to be appointed estate 

administrator as she would have had to bring an application as against herself. The Court 

was not swayed by this excuse, noting that the Court has powers under ss.28 and 29 of 

the Estates Act,12 and rule 74.10 of the Rules of Civil Procedure,13 to appoint third parties 

as administrators pending litigation or to deal with other circumstances as required.  

The Court dismissed the claim as against the beneficiaries personally, noting that the 

Rules of Civil Procedure do not provide for any circumstances allowing a claim for an 

interest in a deceased person’s property to be brought other than against an executor or 

administrator of the estate. An applicant would have to first apply to obtain the permission 

of the court to proceed against anyone other than the estate administrator or trustee.14  

However, the claim was dismissed without prejudice to the applicant to reapply against 

the administrator of the deceased’s estate once one was appointed by the Court. Further, 

the Court ordered that the applicant common-law spouse have carriage of the procedure 

for the appointment of a satisfactory estate administrator for the purpose of the conduct 

of any renewed application.  

 
12 Estates Act, RSO c E 21.  

13Rules of Civil Procedure, RRO 1990, Reg 194, r 75.1.   

14 Supra note 9 at para. 11.  
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In Forrest v. Lacroix Estate,15 an estate trustee was found personally liable for dissipating 

assets of the estate after a dependant’s support claim was bought and a contempt motion 

was also successfully brought against the estate trustee, however, the contempt order 

was overturned at the Court of Appeal.   

The estate trustee in Forrest was the son of the deceased and the sole beneficiary under 

the deceased’s Will. The deceased had made no provision for the Applicant, his common 

law spouse of 19 years. The trial judge found that the Applicant was a dependant, the 

deceased had not made adequate support, and that the Applicant was entitled to support 

in the amount of $2,500/month.  

The trial judge also found that the estate trustee had deliberately dissipated estate assets 

(in the face of a specific order by the court prohibiting the dissipation of estate assets and 

after being advised by his solicitor of his obligations) with the intention of frustrating the 

Applicant from receiving support from the estate. In lieu of monthly support payments, the 

trial judge ordered that a lump sum of $300,000 was to be paid by the estate and any 

shortfall was to be paid by the estate trustee personally.  

Justice Bolan noted that section 67(3) of the SLRA imposes personal liability against a 

personal representative of an estate who violates s.67(1): “The section is designed to 

protect dependants from personal representatives of an Estate who egregiously and 

without colour of right set upon a course of action to plunder the assets of an estate.” 

The estate trustee failed to make the required payment, and the Applicant successfully 

obtained a contempt order. However, the Court of Appeal set aside the order. Morden 

J.A. clarified that the wording of the rules governing contempt orders (Rules 60.05 and 

 
15 Forest v. Lacroix Estate, 1999 CanLII 15106 (ON SC), rev’d Forrest v. Lacroix (Estate 
of), 2000 CanLII 5728 (ON CA).  
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60.11(1) of the Rules of Civil Procedure) were so clear that they could not be interpreted 

to allow for contempt proceedings against a party in cases of non-payment of monies.  

In Weigand v. Mohammed,16 the claimants (the children of the deceased) were late 

commencing their dependant’s support claim. The children’s reason for not filing within 

the prescribed time was that they alleged that they were misled by the estate trustee, the 

deceased’s common-law wife. The children’s grandfather filed an affidavit saying that he 

had specifically purchased a house for the deceased and his family. After the death, the 

wife told the children that she would sell the house that was in the deceased’s name and 

equally distribute the proceeds to all three children. But as time went on it became clear 

that, despite her multiple assurances, the house would never be put up for sale. The 

house was transferred into the name of the wife. The wife denied that she ever made this 

promise. 

Ultimately, Justice George concluded: 

In circumstances like these, to refuse leave and not grant an extension, I would 

have to conclude that the prejudicial effect of an extension upon the respondent 

would outweigh the need to engage in a review and determine entitlement to 

support under s.58. I can’t reach that conclusion.17  

CONCLUSION 

Ultimately, if you are acting as an estate trustee and are faced with a dependants’ support 

claim, best practices dictate that you seek out the advice of a lawyer and have him or her 

represent you in the proceedings. Below is a short summary of some other best practices 

for estate trustees faced with a dependant’s support claim:  

• Be mindful of your fiduciary duties as an estate trustee; 

 
16 Weigand v Mohammed, in her capacity as Estate Trustee, 2016 ONSC 6201 
(CanLII). 
17 Ibid at para 45. 
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• Consult with a lawyer and retain a lawyer to represent you in your role as estate 

trustee for the dependant’s support litigation; 

• Follow and abide by all Court Orders;  

• Once served with a dependant’s support claim stop all distribution of the estate’s 

assets; 

• Preserve the property of the estate; 

• Complete an accurate list of the estate’s assets to be used for the dependant’s 

support litigation and assist with documentary production;  

• Resign as estate trustee if you wish to bring a dependant’s support claim; and 

• Be mindful of your duty to act in the best interests of the beneficiaries and estate.  

              

This paper has been reproduced from the publication “Whaley Estate Litigation Partners 

on Dependants’ Support”, 2018 with the addition of the FLA Elections section by Mike 

Marra. 

.  

 

This paper is intended for the purposes of providing information only and is to be used 
only for the purposes of guidance.  This paper is not intended to be relied upon as the 
giving of legal advice and does not purport to be exhaustive. 
  
Kimberly A. Whaley, Whaley Estate Litigation Partners, September 2019   

 
 
 

 


