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8. Role of the Attorney and Litigation

Guardian

If someone is incapable, can someone else 
file for divorce on the incapable person's 
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pal of the Toronto boutique Trusts and Estates 
litigation firm, Whaley Estate Litigation. 

This paper was presented at the Law Society of 
Upper Canada's "Family Law and the Elderly 
Client" conference (June 9, 2015) 

behalf? 

Attorney 

Under the Family Low Rules1 an attorney 
under a Continuing Power of Attorney for 
Property, must obtain court approval to act. 

An atto ney is not able to express the 
intention of a spouse to live separate and 
apart, which is normally speaking, a pre
requisitJ for separation under section 8(3) 
(a) of th� Divorce Act.2

An attorney (who is not a spouse of the 
incapable person) can execute domestic 
contracts and separation agreements 
on behalf of the incapable person, but 
only with court approval (Family Low
Act3 ("F�A"), subsections 55(3) and (4)). 
Howeve�, a separation agreement cannot 
be valid if one of the parties does not have 
the capacity to form the intention to live 
separate and apart. If there is no intention 
to live sJparate and apart, an attorney also 
cannot apply for a division of Net Family 
Property or for a divorce.• An attorney 
who initiates a divorce bears the onus of 
establishing the spouse had the capacity 
to form an intention to live separate and 
apart, otherwise the application may be 
dismissed for failure to satisfy this onus.5 

Litigation Guardian 

In civil or family law proceedings, when a 
party is considered to be a "party under 
disabili�y" it will be necessary to have a 
litigation guardian appointed (formerly 
referred to as "next friend" or "guardian 
ad lite11") to act on behalf of the party 
under disability. The purpose of a litigation 
guardian is to ensure that the party under 
disability has a representative to act on 
their behalf. 

In the case of 0. (M.K.) (Litigation Guardian
of) v. C. (M.E.),6 the plaintiff, through his 

1 0. Reg. 114/99, rule 4(2). 
2 R.S.C. 1985, c. 3 (2nd Supp.). 
3 R.S.O. 1990, c. F.3. 
• Greaves v. Greaves, 2004 CarswellOnt 2408 

(Ont. S.C.J.); Oswell v. Oswell (1991), 2 O.R. (3d}
145, 1991 CarswellOnt 248 (Ont. C.A.)
(additional reasons 1991 CarswellOnt 3177 
(Ont. C.A.}). 

5 Yamada (Litigation Guardian of) v. Zolad, 2007 
CarsvJeuOnt 905 (Ont. S.C.J.). 

6 2005 BCSC 1051, 2005 Carswell BC 1690 (B.C. 
S.C.) (additional reasons 2005 CarswellBC 
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litigation guardian — his son from a first
marriage — sought a divorce based on a
one-year separation and sought a division
of family assets. The wife opposed the
divorce stating that, while they had been
physically separated for over one year,
neither of them had expressed a genuine
intention to end their relationship. She

argued that her husband was incapable
of forming such an intention because he
suffered from Alzheimer's disease. The

couple's physical separation began when
the wife placed her husband in a long-term
care facility, and his son arranged for him
to be released into his care. The husband

had been living with the son ever since.

There were issues of alcoholism,

Alzheimer's, and alleged physical abuse
and altercations between the husband and

wife. When the husband was admitted to a

hospital, the wife applied to be appointed
Committee of her husband. The son

counter-petitioned and was appointed

Committee of the person and affairs of his
father. Shortly thereafter the son filed the
original writ of summons on behalf of his
father as litigation guardian. Section 6(6)
of the B.C. Rules of Court' provide that:
"Where a person is appointed committee,
that person shall be the litigation guardian
of the patient in any proceeding unless the

court otherwise orders."

The court noted that there are no common

law principles and no provisions in the Rules
of Court, the Patients Property Act^ or the
Divorce Act prohibiting a litigation guardian
form initiating a divorce proceeding.
Nevertheless, the court noted that an action

for divorce raises issues of status and posed
the question: may a Committee initiate such
an action involving status?

The court concluded that:

I conclude that TO., as Committee of

the person and affairs of M.O., has the

necessary status to commence and conduct

these divorce proceedings. As emphasized
in Beadle, however, he must demonstrate

that the proceedings are in his father's best

interests. As well, he has the onus of proving

the requirements of the Divorce Act.

In the case of a patient who lacks capacity,

however, it is not necessary to show a

2229 (B.C. S.C.)).
' Supreme Court Rules, B.C. Reg. 221/90.
®R.S.B.C. 1996, c. 349.
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current intention. If M.O. had the intention

to live separate and apart from M.C. and
maintained that intention while he was still

competent, then the finding of a one-year
separation would still be possible even if
he later became incompetent: see Calvert
(Litigation Guardian of) v. Calvert (1997), 27
R.F.L. {4th} 394 (Ont Gen. Div), aff'd 36 R.F.L.
(4th) 169 (Ont C.A.).[emphasis added]®

There was a great deal of conflicting
evidence of whether the husband ever

expressed a clear intention to divorce or
to live separate and apart from his wife.
The Court concluded that the son did not

establish on a balance of probabilities that
his father had capacity to form or formed
the intent to live separate and apart from
his wife, or similarly, to divorce her. No
divorce was therefore granted.

In Calvert,^° the Ontario Superior Court
of Justice also examined the role of a

litigation guardian in a divorce proceeding.

The husband in this case contended that

his wife did not have the requisite mental
capacity to form the intention to separate
from him and thus was not entitled to an

equalization payment. He also argued
that her appointed litigation guardian
could not pursue a divorce on her behalf
and that the litigation guardian was being
derelict in his duties. The court, however,

confirmed that a divorce can be pursued

by a litigation guardian pursuant to Rule
7.01 of the Ruies of Civil Procedure^^ and

the cases of Mordaunt v. fvloncreiffe^^ and

Bosweil V. Bosweliy The court opined that
the litigation guardian fulfilled his duties
properly as: he "gave instructions" "which

not only clarified the issues but resulted in
an early trial date"; he "diligently pursued
the best interests of Mrs. Calvert in the

litigation, namely her entitlements to a
substantial equalization payment".

In Babiuk v. Babiuk,''^ the husband argued
that the Public Guardian and Trustee

("PGT") could not pursue a property claim

^ 0. (M.K.) (Litigation Guardian of) v. C. (M.E.),
supra note 6, at para. 40.

Calvert (Litigation Guardian of) v. Calvert, 1997
CarswellOnt 581 (Ont. Gen. Div.),affirmed 1998
CarswellOnt 494 (Ont. C.A.), leave to appeal
refused (1998), 228 N.R. 98 (note) (S.C.C.).

" R.R.0.1990, Reg. 194.
(1874), L.R. 2 Sc. & Div. App. 374.

" e. V. S., [1951] 2 D.LR. 847(Alta. S.C.), affirmed
1951 CarswellAlta 37 (Alta. S.C.).

" (2014), 2014 SKQB 320 (Sask. Q.B.).
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on behalf of his wife. The PGT had become

statutorily obliged to act as the wife's
property guardian after she was certified
incompetent to manage her assets/estate.
There was an appeal of this decision and
on appeal the review panel agreed that the
issuance of the Certificate of Incompetence
was warranted. No application for personal
guardianship was raised by the family. The
PGT sought a division of family property

pursuant to The Family Property Act,
and maintenance pursuant to The Family
Maintenance Act, 1997.^^

The husband argued that the PGT could
not pursue a property claim on his wife's
behalf. He relied on Gronnerud (Litigation
Guardian of) v. Gronnerud Estate,^' and
certain sections of The Public Guardian and

Trustee Act?^ In Gronnerud, the Supreme
Court of Canada had concluded that the

two children who had been appointed as
litigation guardians for their incapacitated
mother and who had commenced

matrimonial property proceedings on her
behalf were in a conflict of interest and

did not have the necessary indifference to
act as litigation guardians. The Supreme
Court of Canada replaced the litigation
guardians with the PGT pursuant to The
Adult Guardianship and Co-Decision-
Making Act.'®

However, in Babiuk, unlike in Gronnerud,

the property division application was
brought by the authority given to the PGT
by The Public Guardian and Trustee Act
exclusively:

This application does not present a situation
with the factors necessary to prohibit the

PGT from proceeding with the action for
family property division on [the wife's]
behalf. The Legislature has chosen to

provide the court with jurisdiction to impose
limitations and restrictions on property
guardians and property decision makers

when the matter is brought before the court
for its determination pursuant to The Adult

Guardianship and Co-decision-makers Act.
However, when the matter is not placed

before the court for that determination, and
the PGT is appointed as property guardian

purely by operation of The Public Guardian
and Trustee Act, ss. 29(6) and 30 of that Act

S.S. 1997, c. F-6.3.

S.S. 1997, c. F-6.2.

" [2002] 2 S.C.R. 417, 2002 SCC 38 (S.C.C.).
S.S. 1983, c. P-36.3.

S.S. 2000, c. A-5.3.

CO2017 Thomson Reuters Canada Limited

One Coroorate Plaza. 2075 Kennedy Road, Toronto, Ontario, Canada MIT 3V4 IcarsweU.com 1thomsonreuters.com
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do not provide the court with the authority
to place a limitation prohibiting the PCT
from pursuing a property claim in its role as
property guardian so appointed. Nor has it
been shown in this case that any other basis,

founded on the best interests of [the wife],

exists such that interference with the exercise

of the mandate of the PCT as property
guardian in the way requested is warranted.^°

Furthermore, the court noted that the facts

in Babiuk could be distinguished from
those in Cronnerud. In Gronnerud there

was evidence that the Supreme Court
of Canada found compelling in that the
clear desire of the dependent adult was
not to break up the family farm which had
been intended to go to one son who was
particularly close to the dependent adult.
In Babiuk, the wife had testified that she

wanted to pursue the property claim.

The following can be gleaned from the
cases above:

• A litigation guardian can seek a divorce
on behalf of an incapacitated person;

The litigation guardian must show
that the proceedings are in the best

interests of the incapable person; and

The litigation guardian has the onus of
proving the requirements for divorce
pursuant to the Divorce Act.

In Australia, the leading case discussing

the role of a litigation guardian or "case
guardian" in a divorce proceeding is Price
V. Underwood.^^ in this case, a terminally
ill man sought a divorce from his wife. It
was a matter of "common fact" that it was

his wish that he wanted a divorce and he

communicated this fact to his daughter.^^
The husband lapsed into a coma and his
daughter sought, and was appointed, case
guardian for her father pursuant to an
enduring financial power of attorney.

The daughter was appointed as case

guardian and the divorce was granted on an
expedited basis. The man died the next day.
The wife appealed the divorce on multiple
grounds including that the appointment of
the case guardian should be set aside as
there was a conflict of interest between the

Babiuk v. Babiuk, supra note 14, at para.60.
Babiuk v. Babiuk, supra note 14, at para. 42.

[2009] FamCAFC 127, 2009 WL 2236019
(Australia Fam. Ct).
Price V. Underwood, supra note 22, at para.42.

husband and daughter since the daughter
had something to gain from the divorce.
She also argued that the divorce should
not have been granted on an expedited
basis and if the appointment of the case
guardian was set aside, then the divorce
order would be void ab initio.

The wife argued that an attorney cannot
make an application for divorce as what
is required is a matter of intention and a

decision that only a party to a marriage can
make. The court found that:

No authority was provided for the
proposition that a case guardian may not
bring an application for divorce. There is no

reason why the role of the case guardian
should be so limited, in addition, in this case

it is quite clear that during the period prior

to the husband being unable to manage his
affairs an application for divorce was made
by him. There is no doubt that the husband

communicated to the wife on 3 April 2007
that the marriage was at an end and that he
wished a divorce.^'^

In concurring reasons, Boland and Ryan
JJ. referred to a number of decisions where

English Courts had dealt with applications
by a guardian ad iitem, generally on behalf
of persons suffering a mental disability,
for the disabled person's marriage to be
dissolved." The Justices observed:"

Not surprisingly, given the aging
demographics of the Australian
population, and increasing incidence of
dementia necessitating nursing home
care (see Australian Institute of Health
and Welfare 2008, Australia's health

2008, Cat, No. AUS 99, Canberra: AiHW

at [216]—[218]), the Family Court and
the Federal Magistrates Court have, in
recent years, dealt with applications
brought by case guardians seeking
either divorce orders or a decree of

nullity where one party to the marriage
is suffering mental incapacity.

These cases throw into sharp focus what

we perceive to be the crucial element
in considering whether a case guardian
can bring an application for divorce for

the disabled party. That is, can the case
guardian establish that a party to the

marriage had the requisite intention to

' Price V. Underwood, supranote22, at para.96.
' Price V. Underwood, supra note 22, at para. 129.
'Price V. Underwood, supra note 22, at paras.
135-136.
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bring the marriage to an end? [emphasis
added]

In Underwood, thejustices concluded that:

We .are satisfied it was an uncontroverted

fact that the husband had formed an

inteition to bring the marriage to an end
which he conveyed to the wife on 3 April
20o!7."

... therefore ... the rules permit a case

guardian to bring an application for divorce.
Butlsuch an application will be nugatory
unless the case guardian can satisfy the
Court that the marriage has irretrievably
brocen down by demonstrating that
the applicant, whom the case guardian
represents, had the requisite intention to
bring the marriage to an end and had lived

separately and apart for 12 months prior
to the filing of the application. Further, if
the case guardian can lead evidence which
proves the respondent has demonstrated
the requisite intent, and lived separately and
apa T for the requisite period, that evidence
can be relied on by the case guardian acting
on behalfof the applicant disabled person for

a divorce order, (see Pavey&Pavey (1976) FLC
90-051, Todd & Todd (No 2) (1976) FLC 90-
008 and Falk & Falk (1977) FLC90-247)^®

Howevier, the Justices also noted that the
circunjistances in which a court will be
satisfied on evidence presented by a case
guardijan that a marriage has irretrievably
broken down are likely to be rare. This was
one of the rare cases."

In another Australian case, that of

McKerzie v. McKenzie,^'^ the parties were
married and commenced living separate
and a|!)art on May 1, 2001. There were no
periocs of reconciliation and the parties
had no contact. In October 2001, the

wife approached her mother to assist

with getting a divorce. She needed her
mother's assistance as she suffered from

a miltji disability at that time. The wife
underwent surgery in March 2012 and
sustained a brain injury. The mother, sister
and brother were the wife's guardians and
administrators. The mother was appointed
as thdwife's litigation guardian and filed
an application for divorce.

V. Underwood, supra note 22, at para. 141.
V. Underwood, supra note 22, at para 145.
V. Underwood, supra note 22, at para. 163.

[2013] FCCA1013,2013 WL 4400276 (Australia
Fed.lCir. Ct.).
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The medical evidence from the wife's 

doctor included:31 

Overall while Ms. McKenzie consistently 
communicated a desire to seek a divorce, 
even with specific coaching where Ms. 
McKenzie was told the correct answers 
several times, she could not demonstrate 
adequate understanding of the nature 
and effect of tile divorce processes or 
proceedings. 

The court found that the wife "was no 

longer able to manifest, through her 

cognitive ability, a desire to separate". 

However, she had over the preceding 

nine-month period, clearly demonstrated 

a desire to separate from her husband. 

While the applicable act required the 

parties to be living separate and apart for 

12 months, the court found that the "nine 

months that the wife lived separately and 

apart when she had the cognitive capacity 

to understand her actions, satisfied the 

requirement that the marriage has broken 

down irretrievably". 32 

9. Rules of Professional Conduct and

Capacity

The Rules of Professional Conduct33 provide 

some guidance to the lawyer facing clients 

with potential capacity challenges. Rule 

3.2-9 provides that a lawyer in dealing 

with a client who may have compromised 

capacity, is required to maintain as much 

of a regular solicitor-client relationship as 

is possible. This presumes that the client 

in question has the requisite capacity to 

retain and instruct counsel such that the 

lawyer may be retained to act on his/ 

her behalf. The Rules also contemplate a 

scenario where subsequent to the retainer, 

a client is no longer able to give capable 

instructions at which point, the lawyer 

ought to seek alternate representation 

for the incapable person by for example a 

litigation guardian or the Public Guardian 

and Trustee. 

Rule 3.2-9 provides that when a client's 

ability to make decisions is impaired 

because of "minority, mental disability, 

or for some other reason" the lawyer 

must keep a "normal" lawyer and client 

31 
McKenzie v. McKenzie, supra note 30, at para. 22. 

32 
McKenzie v. McKenzie, supra note 30, at para. 24. 

33 The Law Society of Upper Canada's "Rules of 
Professional Conduct", Amendments current 
to October 2014 ( "RPC"). 
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relationship. 34 The accompanying 

commentary to the rule explains that the 

lawyer / client relationship "presupposes" 

that the client has capacity to make 

decisions about his or her legal affairs 

and to provide instructions to a lawyer. 

The commentary notes however that 

capacity can change. Furthermore, the 

commentary advises that should the 

client under disability no longer have legal 

capacity to manage his or her legal affairs 

a "lawfully authorized representative" 

such as a litigation guardian may need to 

be appointed and assistance may need to 

be obtained from the Office of the PGT to 

protect the client's interest. Lawyers have 

an ethical obligation to make sure the 

client's interests are "not abandoned". 35 

The Rule requiring maintaining a normal 

solicitor-client relationship with a client 

who may have some capacity challenges 

would also require that a lawyer be bound 

by the Rule respecting confidentiality. 

The Commentary in respect of Rule 3.3 

(Confidentiality) provides that the duty 

of confidentiality is owed "to every client 

without exception ."36 

The issue of confidentiality and older adults 

can be challenging. Often older adults have 

family members who are highly involved 

with and assist them. To the extent that a 

practitioner represents a client, whether an 

older adult or otherwise, he/she is required 

to adhere to the duty of confidentiality, 

except in cases where the client instructs 

the lawyer to divulge information to 

particular individuals. It is essential, when 

dealing with a client to ensure that their 

rights are not compromised because of 

their age, despite the otherwise possibly 

well-meaning intentions of family 

members or other individuals. 

Rule 3.7 requires a lawyer to only 

withdraw from representing a client "for 

good cause."37 If a lawyer has ascertained 

that a client is capable of instructing the 

lawyer, and undertaking the particular 

transactions, then the lawyer should 

continue to act. As for situations where 

capacity later becomes an issue, there 

are options short of withdrawal, including 

34 Rule 3. 2-9 of the RPC. 
35 Commentary to Rule 3. 2-9 of the RPC. 
36 Commentary to Rule 3. 3 of the RPC.
37 Rule 3.7 of the RPC.

seeking a litigation guardian (as set out in 

Rule 2.02 (6)). 38 

Rule 5.1 requires that a lawyer act honestly 

and ensure fairness in representing clients. 

This holds for clients who have potential 

capacity challenges as well.39 

While clients with potentially compromised 

capacity pose challenges for their lawyers, 

a lawyer who acts for a client is still 

required to abide by all the duties as set 
out in the Rules of Professional Conduct. 

10. Concluding Comments

Put simply, the requisite factors for 

establishing the capacity to divorce, like the 

requisite criteria for the capacity to marry, 

and the requisite criteria for the capacity 

to separate at common law and rightly, or 

wrongly, appears to be based on whether 

the person in question has an ability to 

appreciate the nature and consequences 

of the act, and in particular the fact that 

the act taken is legally binding. 

However, as the law on the requisite 

capacity to marry is evolving, so must the 

law on the requisite capacity to divorce, 

and perhaps the requisite capacity to 

separate or even co-habit. This is an area 

worthy of tracking as the law continues 

to develop in light of the financial 

considerations raised in both marriage and 

divorce, the development of property rights 

and attendant legislative changes. 

38 

Rule 3.7 of the RPC and Commentary. 
39 Rule 5.1 of the RPC and Commentary.
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