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Two recent cases, Juzumas v. Baron^ and
Ross-Scott V. Potvin,^ address issues of
predatory marriage, yet with different
outcomes.

While not necessarily a case where
capacity is a primary issue, Juzumas v.
Baron^ highlights an increasingly common
fact scenario. In this case an elderly

widower was duped into marrying his

much younger, house-keeper and would

be caregiver under the pretense that if he
married her, she would move in with him,

look after him, and he would not be put in

a home (which he feared), and so that the
caregiver would be eligible for a widow's
pension after his death. She stated the
marriage was for no other reason related
to his money or property. However, the real
motive of the marriage for the caregiver
was financial gain.

The day before the wedding, the caregiver
took the older adult to a lawyer he had
never met before to execute a new will.

The older adult's English was limited and
the lawyer did not speak his language.
The caregiver did most of the talking
and the lawyer never met with the older

adult alone. After they were married, they
returned to the same lawyer and executed
an agreement whereby the older adult's
home was transferred into the name of the

caregiver's son. The older adult was not
truly aware as to the consequences of the
agreement until his neighbour explained
it to him. When the older adult returned to

the lawyer to stop the transfer the lawyer
told him it was too late and that it was "in

the computer". Fortunately, with the help
of a neighbour, the older adult was able to
bring the perpetrator caregiver to court and
successfully received a divorce order. The
court also set aside the transfer of the house.

Lang J., found that a presumption of undue
influence existed between the parties as
there was a relationship of an older person
and his caregiver.Lang J. also found
that the transaction was unconscionable

under the doctrine of unconscionabililty."
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Substantial costs were awarded in favour of

the older adult plaintiff.^^

In Ross-Scoff V. Potvin,''^ the court examined
the issue of predatory marriages but also
cautioned that it may not be appropriate
to interfere in the love lives of older adults

as personal autonomy to make decisions
must be respected.^"' In this case, the
only surviving relatives of the deceased
(his niece and nephew) sought an order
annulling their uncle's marriage to a
much younger woman on the grounds of
undue influence or. In the alternative, lack

of requisite capacity. They also argued
that various inter vivos transfers and

testamentary instruments were invalid

on the same grounds. Justice Armstrong
applied the common law factors for
determining requisite capacity to marry

and ultimately dismissed all of the claims,
in spite of compelling medical evidence
of diminished capacity and vulnerability.
Justice Armstrong noted that:

The heavy burden on the plaintiffs exists

to ensure that [the deceased's] autonomy
is respected. A court should only reject a

person's autonomy in the clearest of cases
where an individual lacks a "clear free and

personal choice'"^., in this case, the plaintiffs'
evidence was not strong or compelling.
The evidence does not establish that [the
deceased] was terrified, coerced, threatened
or did not understand what he was doing.
Additionally, no evidence demonstrates that

[the deceased's] decision resulted from the
defendant's coercive power. The witnesses
to the marriage ceremony observed nothing

about [the deceased] to suggest he lacked
an awareness of what he was doing or did

not understand the event taking place or
that he was coerced or influenced by [the
defendant].'®

An International Perspective on
Predatory Marriage: U.S.A and Australia

Professor Albert Oosterhoff's article,
"Predatory Marriages",^' provides
an excellent review and analysis of

international initiatives attempting to
address the harms done by predatory
marriages. He found that in the U.S.A., very
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few states have retained the revocation-

upon-marriage provisions in their probate
legislation.'® Professor Oosterhoff also
found that some states permit a relative
to contest the validity of a marriage by
an incapacitated elderly family member
before the death of that family member,

and in Texas, their legislation permits post-
death consequences.'®

Like Canada, Australia has also struggled
to balance the autonomy of vulnerable
adults with the necessity of protecting
them from predatory marriages. Unlike
Canada, Australia has met this challenge
with legislation that sets out a statutory
test for establishing the requisite capacity
to marry. However, Australia's statutory
test is somewhat limited in that it requires

the marrying parties to have the mental
capacity to understand the effect of the

ceremony, not an understanding of the
nature of marriage as an institution with
all its consequences.^® Some scholars have
suggested that the test would be more
effective if it required the understanding
of the property consequences of marriage,
yet judicial comment in Australia suggests
that few people, if any, truly understand all

the consequences of marriage.^'

In a recent decision out of New South

Wales, Oliver v. Oliver, Australia's Family
Court declared that the April 2011
marriage between the 78 year-old Mr.
Oliver (deceased), and the 49 year-old Mrs.
Oliver was invalid.^® In doing so, the court
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an unscrupulous wife (shortly after their later
in life marriage) had her vulnerable and
incapacitated husband change his will for her
benefit. The court noted: "[bjefore and during
the marriage, the appellant preyed on [the
deceased's] paranoia and mental infirmity to
alienate the decedent from his two children

and their families." While the marriage itself
was not challenged the will was set aside on
the basis of undue influence.
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