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CAPACITY TO MARRY, CO-HABIT, 

SEPARATE , AND DIVORCE - PART I 

By Kimberly A. Whaley· 

1. INTRODUCTION

Current and evolving statistics confirm 

that our population is aging and doing 

so, rapidly. With age and longevity can 

often come an increase in the occurrence 

of medical issues affecting cognitive 

ability, related diseases and disorders, 

such as dementia in varying types and 

degrees, delirium, delusional disorders, 

Alzheimer's, and other conditions involving 

reduced functioning and capability.' There 

are a wide variety of disorders that affect 
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capacity and increase an individual's
susceptibility to being vulnerable,
dependent and susceptible to influence.
Factors affecting capacity can inter alia,

include, normal aging, disorders such
as depression which are often untreated
or undiagnosed, schizophrenia, bipolar
disorder, psychotic disorders, delusions,
debilitating illnesses, senility, drug and
alcohol abuse, and addiction.^ These sorts
of issues unfortunately invite opportunity
for financial abuse, elder abuse, and

exploitation.

Exploitation, financial abuse, and undue

influence can occur in the context of

marriage, co-habitation, separation, and
even divorce. For example, civil marriages
are solemnized with increasing frequency
under circumstances where one party to the

marriage is incapable of understanding,
appreciating, and formulating a choice to
marry, of providing consent to marry and to
enter into a contract of marriage —perhaps

because of illness or dependency.^ Indeed,
unscrupulous opportunists too often get
away with preying upon in particular, older
adults with diminished reasoning ability
purely for financial gain. An appropriate
moniker for this type of relationship is that

of the "predatory marriage"."' Given that
marriage brings with it a wide range of
property and financial entitlements, the
descriptive, "predatory" does effectively
capture the situation where one person
marries another of limited capacity solely
in the pursuit of these advantages.^ Older
adults may also be prone to abuse or
pressure to co-habit for unscrupulous
reasons. While co-habitation does not

bring with it the same property rights and

financial consequences of marriage, living
with a predator can still have equally

serious consequences.

Similarly, vulnerable older adults may be
unduly pressured not to live with, or marry

persons due to influence from children of
prior unions who may disapprove of later

life partnership. Adult children may see
an opportunity to persuade a vulnerable
parent to divorce, or cease living with a
partner once becoming ill, vulnerable or

Marry and the Estate Plan (Aurora, Ontario,
Canada Law Book, 2010), at p. 70.
Ibid., at p. 1.
Ibid.

Ibid.

Ibid, at 70.

decisionally incapable. What the older
adult wants is often overlooked. The

question of whether there is a presence of
decisional capacity sufficient to make such
decisions is paramount?

Determining whether an older adult has

the requisite decisional capacity to marry,
to co-habit, to separate and to divorce is
explored in this paper as well as related
issues such as predatory marriages, and
the nature and extent of the role of the

litigation guardian in such matters.

2. WHAT IS CAPACITY?

There is no single legal definition of
"capacity". The Substitute Decisions Act,
1992^ (the "SDA") which addresses various
types of capacity, simply defines "capable"
as "mentally capable", and provides that
"capacity" has a corresponding meaning.
What does this mean?

Equally puzzling is the fact that there is no

general or consistent approach to apply
in determining or establishing "capacity",
"mental capacity" or "competency". Each
particular task or decision undertaken

has its own corresponding capacity
characteristics and determining criteria.

In general, all persons are deemed

capable of making decisions at law. That
presumption stands unless and until

the presumption of capacity is legally
rebutted.'

Decisional capacity is determined upon
factors of mixed law, medicine and fact

by applying the evidence available to the
applicable capacity consideration as at the
relevant time.® Often reference is made to

a capacity "test", notably however there
is no "test" so to speak, rather there are

different criteria to consider in determining
decisional capacity.

Capacity is an area of enquiry where
medicine and law collide, in that legal
practitioners are often dealing with
clients who have medical and cognitive
challenges, and medical practitioners are
asked to apply legal criteria in their clinical

^ S.O.1992,c.30,asam.
' Palahnuk v. Kowaleski, 2005 CarswellOnt

8526, [2006] O.J. No. 5304,154 A.C.W.S. (3d)
996 (Ont. 5.C.J.); Briliinger v. Brillinger-Cain,
[2007] O.J. No. 2451, 158 A.C.W.S. (3d) 482
(Ont. S.C.J.); Knax v. Burton (2004), 6 E.T.R.
(3d) 285,130 A.C.W.S. (3d) 216 (Ont. S.C.J.),
affirmed 2005 CarswellOnt 877 (Ont. C.A.).

®Starson v. Swayze, [2003] 1S.C.R. 722 (S.C.C.).
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practices, or are asked to review evidence
retrospectively to determine whether at
the relevant time an individual had the

requisite decisional capacity to complete
a specific task.

The assessment of capacity is a less-than-
perfect science, both from a legal and medical
perspective. Capacity determinations are
often complicated: in addition to professional
and expert evidence, lay evidence is relevant
to assessing decisional capacity. The
standard of assessment varies and this too,

can become an obstacle that is difficult to

overcome in determining capacity as well
as in resolving disputes over the quality
and integrity of capacity findings. To add
further to the complication, in contentious
settings, capacity is frequently evaluated
retrospectively, when a conflict arises
relating to a long since past decision of a
person, alive or deceased. The evidentiary
weight given to such assessments varies, in
some cases where medical records exist, a

retrospective analysis over time can provide
comprehensive and compelling evidence of
decisional capacity.

Capacity is decision, time and situation-
specific. This means that a person may be
capable with respect to some decisions,

at different times, and under different

circumstances. A person is not globally
"capable" or "incapable" and there is no
specific standard to determine general
capacity. Rather, capacity is determined
on a case-by-case basis in relation to a
particular or specific task/decision and at
a moment in time.

(a) Capacity is Decision-Specific
Capacity is decision-specific in that, for
example, as determined by legislation, the
capacity to grant a power of attorney for
property differs from the capacity to grant
a power of attorney for personal care,
which in turn differs from the capacity
to manage one's property or personal

care. Testamentary capacity, the capacity
to enter into a contract, to give a gift, to
marry, to separate or to divorce, all involve
different considerations as determined at

common law. As a result, an individual
may be capable of making personal care
decisions, but not capable of managing

property, or capable of granting a power
of attorney document, but, not capable
of making a will. The possibilities are
unlimited as each task or decision
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undertaken has its own specific factors to
consider in its determination.

(b) Capacity is Time-Specific
Capacity is f/me-specific in that legal
capacity can fluctuate over time. The legal
standard builds in allowances for "good"
and "bad" days where capacity can and

does fluctuate depending on the cause.
As an example, an otherwise capable
person may lack capacity when under the
influence of alcohol. Even in situations

where an individual suffers from a non-

reversible and/or progressive disorder, that
person may not be permanently incapable,
and may have decistonal capacity at
differing times. Much depends on the
unique circumstances of the individual
and the medical diagnosis. Courts have
consistently accepted the principle that
capacity to grant a power of attorney or to

make a will can vary over time.^

The factor of time-specificity as it relates
to determining capacity means that any
expert assessment or examination of

capacity must clearly state the time of the
assessment. If an expert assessment is
not contemporaneous with the giving of

instructions, the making of the decision
or the undertaking of the task, then it may
have less probative value than the evidence
of, for instance, a drafting solicitor who
applies a legal analysis in determining
requisite capacity commensurate with the
time that instructions are received.

(c) Capacity is Situation-Specific
Lastly, capacity is sffuoffon-specific in

that under different circumstances, an

individual may have differing capacity. For
example, a situation of stress or difficulty
may diminish a person's capacity. In certain
cases, for example, a person at home may
have capacity not displayed in a lawyer's or

doctor's office.

Although each task has its own specific
capacity analysis, it is fair to say that in
general, capacity to make a decision is
demonstrated by a person's ability to

understand all the information that is

relevant to the decision to be made, and

then that person's ability to understand
the possible implications of the decision in
question.

Palahnuk v. Kowaleski, Brilllnger v. Brillinger-
Cain, and Knox v. Burton, all supra note 7.
Palahnuk v.Kowaleski, supra note 7, at para. 71.

S5

The 2003 Supreme Court decision
in Starson v. Swayze^^ is helpful in
understanding and determining decisional
capacity. Although this decision dealt
solely with the issue of capacity to consent
to treatment under the Health Care

Consent Act, 1996,^^ (a statute which is not
addressed in this paper) the decision is
helpful in that there are similar themes in
all capacity determinations.

Writing for the majority, per Major J: The
presence of a mental disorder must not

be equated with incapacity since the
presumption of legal capacity can only be
rebutted by clear evidence.'^

Major J. emphasized that the ability to
understand and process information is
key to capacity. It requires the "cognitive
ability to process, retain and understand

the relevant information."" Then, a person
must "be able to apply the relevant
information to the circumstances, and be

able to weigh the foreseeable risks and

benefits of a decision or lack thereof."

A capable person requires the "ability to
appreciate the consequences of a decision",
and not necessarily an "actual appreciation

of those consequences".'" A person should
not be deemed incapable for failing to
understand the relevant information

and/or appreciate the implications of

a decision, if that person possesses the
ability to comprehend the information and
consequences of a decision.

Major J. also made note that the subject
matter of the capacity assessment need
not agree with the assessor on all points,

and that mental capacity is not equated
with correctness or reasonableness." A

capable person is entitled to be unwise in

" Supra note 9.
'' S.0.1996, c. 2, Sched. A, as am.

Starson v. Swayze, supra note 8, at para. 77.
This case was most recently applied in the
Ontario Court of Appeal case of Cajewski v.
Wilkie, 2014 ONCA 897 (Ont. C.A.), which
deals with statutory guide for capacity to
consent to treatment under the Health Core

Consent Act, 1996.

"* Starson v. Swayze, supra note 8, at para. 78.
Storson v. Swayze, supra note 8, at para. 78.
Starson v. Swayze, supra note 8, at paras.
80-81 (emphasis in original).

" Starson v. Swayze, supra note 8, at para. 79.
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decision-making. In the oft-cited decision
of Re /Coch,'® Quinn J. wrote as follows:'®

It is mental capacity and not wisdom that y y
is the subject of the SDA and the HCCA.

The right knowingly to be foolish is not
unimportant; the right to voluntarily assume

risks is to be respected.

3. PROPERTY LAW/TESTAMENTARY

CONSIDERATiONS

To truly appreciate the importance of
capacity in the context of marriage,
separation and divorce, it is necessary to

understand what entitlements may be
gained or lost.

Put in context, it is important to note that
in Ontario, and in many other Canadian

provinces, marriage automatically revokes
a will/testamentary document pursuant
to section 15 of the Succession Law Reform

Act^" (the "SLRA"), and the exceptions
thereto as set out at section 16 of the

SLRA. One of the applicable exceptions
applies where there is a declaration in
the will that it is made in contemplation
of marriage. The 2010 Court of Appeal
decision in British Columbia, MacLean

Estate V. Christiansen^^ held that extrinsic

evidence supported the term "spouse" as
used in the will to mean the testator's legal
spouse, with whom he was contemplating
marriage. Ontario legislation would not
likely provide for such a result, it requiring
"a declaration in the will" (Section 16(a))."

This revocation of a will upon marriage can

raise serious consequential issues where
a vulnerable adult marries, yet lacks the
requisite capacity to make a will thereafter,
or dies before a new will can be executed.

Some provinces have recognized this issue
and have recently enacted legislation to
prevent revocation of wills upon marriage.
Alberta's Wills and Succession Act came

into force on February 1, 2012, and under
that act marriage no longer revokes a
will." British Columbia followed suit and

on March 31, 2014, the new Wills, Estates

and Succession Act ("WESA") came into

'"1997 CarswellOnt 824 (Ont. Gen. Div.),
additional reasons 1997 CarswellOnt 2230

(Ont. Gen. Div.).
Re Koch, supra note 18, at para. 89.

'°R.S.0.1990, c. S.26.
2010 BCCA 374 (B.C. C.A.).

" Section 16(a)of the SLRA.
"S.A. 2010, c. W-12.2.

5;2016 Thcifiiscr Reuters Canada Limited

One Corporate Plaza, 2075 Kennedy Road, Toronto, Ontario,Canada M"T 3V4| carswelLcom| tlromsonreuters.com
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force.Under WESA, marriage no longer

revokes a will.

in addition to the testamentary consequences

of marriage, in all Canadian provinces,
marriage comes with certain statutorily-
mandated property rights as between
spouses. Using Ontario legislation as an
example, section 5 of Ontario's Family Law
Acf^ (the "FLA"), provides that, on marriage
breakdown or death, the spouse whose "net
family property" Is the lesser of the two net
family property calculations, is entitled to
an equalization payment of one-half the
difference between them. Such entitlements

do not terminate on death. Rather, where

one spouse dies leaving a will, marital status
bestows upon the surviving spouse the
right to "elect" and to make application to
either take under the will, or to receive an

equalization payment, if applicable.

Even if a spouse dies intestate, the
surviving married spouse is entitled to elect
and apply either to take pursuant to the
intestate succession legislation under the
SLRA, or to elect to receive an equalization
payment under the FLA. While a claim for
variation (in other words, a challenge) of
one-half of the difference can be made, it

is rarely achieved in the absence of fraud or
other unconscionable circumstances.

Section 44 of Part 1! of the SLRA provides
that where a person dies intestate in
respect of property and is survived by
a spouse and not survived by issue,
the spouse is entitled to the property
absolutely. Where a spouse dies intestate
in respect of property having a net value
of more than the "preferential share"
and is survived by a spouse and issue,
the spouse is entitled to the preferential
share, absolutely. The preferential share

is currently prescribed by regulation as
$200,000.^'^

As is apparent, in some provinces, like
Ontario, the marital legislation is extremely
powerful in that it dramatically alters the
legal and financial obligations of spouses
and has very significant consequences on
testate and intestate succession, to such an

extent that spouses are given primacy over
the heirs of a deceased person's estate.
Ontario's SLRA also permits under section
58, a spouse to claim proper and adequate

"S.B.C. 2009, C.13.
'®R.S.0.1990,c. F.3.
^^SLRA, 0. Reg 54/95, s. 1.

support as a dependant of a deceased,
whether married, or living common law.
Notably, the decision of Belleghem J. in
Blairv. Allair Estate^^ saw a determination

that two different women simultaneously
were legally spouses of the deceased and
as such, were not precluded from both

obtaining an award of support from the
estate.

4. CAPACITY TO MARRY

Marriage vows often include promises to
be exclusive, to stay together until death,
and to provide mutual support.''^ Yet, at
the time of marriage, parties regularly
as a matter of course fail to consider the

significant property rights that arise out of
the marital union; namely, the obligation

to provide financial support, the enforced
sharing of equity acquired during the
marriage, and the impact it has on the
disposition of one's estate.'"'-

Currently, in Canada, to enter into a
marriage that cannot be subsequently
voided or declared a nullity, there must be a
minimal understanding of the nature of the
contract of marriage."^ No party is required
to understand all of the consequences of
marriage. The reason for this is that cases
dealing with claims to void or declare a
marriage a nullity on the basis of incapacity
often cite long standing classic English
cases, such as Durham v. Durham,'^ which
collectively espouse the following principle:
"the contract of marriage is a very simple
one, one which does not require a high
degree of intelligence to comprehend."'-

(a) Statutory and Common law
Requirements

With a few exceptions, most provinces
and territories in Canada have marriage
legislation that contemplates the necessity
of capacity.These statutes prevent the
relevant marriage officiate from issuing
a license to, or solemnizing the marriage
of an individual who is known to lack the

" 2011 ONSC 498 (Ont.S.C.J.).
^®Whaley eta!., note 2, at p. 50.
^ Ibid., at p. 50.
^°lbid. at 50.
" Durham v. Durham (1885), 10 RD. 80 (Eng.

P.D.A.).
" Durham v. Durham, supra note31, at p. 82.
'^Exceptions being Newfoundland and

Labrador, Nova Scotia, Yukon, and New
Brunswick.
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requisite mental capacity to marry,is
incapable of giving valid consent,'^ or who
has been certified as mentally disordered.

At a glance, in Manitoba, certain rigorous
precautions exist, for instance, persons
certified as mentally disordered cannot
marry unless a psychiatrist certifies in
writing that he/she is able to understand
the nature of marriage and its duties
and responsibilities.^'" In fact, should a
person who issues a marriage license

or solemnizes the marriage of someone
who is known to be certified as mentally

disordered, will be guilty of an offence and
is liable on summary conviction to a fine.''

Section 7 of Ontario's Marriage Act prohibits
persons from issuing a license to, or
solemnizing the marriage of, any person
where reasonable grounds exist to believe
that person lacks requisite mental capacity
to marry by reason of being under the
influence of intoxicating liquor or drugs or
for any other reason.''^

In British Columbia, it is an offence under

the Marriage Act" to issue a license for
a marriage, or to solemnize a marriage,
where the authority in question knows
or has reason to believe that either of

the parties to the marriage is mentally
disordered or impaired by drugs or
alcohol.''^ This Act further provides that
a caveat can be lodged with an issuer of
marriage licenses against issuing a license
to persons named in the caveat.'" Once
lodged, the caveat prevents the issuing
of a marriage license until the issuer has

'"'Section 7 of the Ontario Marriage Act, R.S.O.
1990, c. M.3, provides: "No person shall issue
a license to or solemnize the marriage of any
person who, based on what he or she knows

or has reasonable grounds to believe, lacks
mental capacity to marry by reason of being
under the influence of intoxicating liquor or
drugs or for any other reason."
Marriage Act, R.S.N.W.T. (Nu.) 1988, c. M-4
(Nunavut).
The Marriage Act, C.C.S.M. c. M50, s. 20.

" Ibid., s. 20(3).
Section 7 of the Ontario MarriageAct, provides:
"No person shall issue a license to or
solemnize the marriage of any person who,
based on what he or she knows or has

reasonable grounds to believe, lacks mental
capacity to marry by reason of being under the
influence of intoxicating liquor or drugs or for
any other reason."

'''R.S.B.C.1996, c. 282.
^°/b/cf.,s. 35.

Ibid, s. 23.
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inquired about the caveat and Is satisfied

the marriage ought not to be obstructed,
or the caveat is withdrawn by the person

who Lodged it.""^ While at the time of writing
there are no reported cases citing section
35 of the Act, I am aware from discussions

with B.C. counsel that this provision does
get used and is a good tool to delay or avoid

questionable marriages in circumstances
of incapacity. The caveat system, although
useful, I am told is not fully implemented
in that there is no centralized, searchable

roster of caveats lodged in the province.

Where provincial legislation is silent on this
issue of capacity and marriage, common
law dictates that a marriage may be found
to be void ab initio if one or both of the

spouses did not have the requisite mental

capacity to marry. Thus, whether by statute
or at common law, every province requires
that persons have legal capacity in order to
consent to, and therefore enter into a valid

contract of marriage.

Several common themes appear to emerge
from a comprehensive review of historical
cases on the issue of decisional and

'Supra note 39, at s. 23{2).
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requisite capacity to marry.'" These themes
are summarized here;

1. That the so called "test" for determining
the requisite capacity to marry is
equivalent to that of the capacity to
contract;-^-'

Z. That marriage has a distinct nature of
rights and responsibilities;^''

3. That the contract of marriage is a
simple one;""' and

4. That the standard for determining
the requisite capacity to marry is the
same as the standard for ascertaining
capacity to manage property; orthat it

' Fora more in-depth discussionon the history
of the capacity to marry, see Whaley et ai,
supra notel.

'See Locey v. Lacey, 1983 CarswellBC 1614,
[1983] B.C.J, No. 1016 (B.C. S.C.).

' See Re Park Estate, [1953] 2 All E.R, 1411 (Eng.
C.A.}.

' See Lacey v. Lacey, supra note 44; Durham v.
Durham, supra note 31, at p. 82; Re Park Estate,
supra note 45; and Hunter v. Edney (1885), 10
P.D. 93(Eng. P.D.A.).
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requires both the requisite capacity to
manage the person and the property.""

From a historical perspective, it is apparent
that there is no single and complete
definition of the requisite capacity to
contract marriage. Rather, on one end of
the judicial spectrum, there exists a view
that marriage is but a mere contract, and
a simple one at that; and, on the other

end of the spectrum, several courts have
espoused the view that the requirement
to marry is not so simple; rather, one must
be capable of managing one's person and/
or one's property in order to enter into a
valid marriage. Current legal treatment
is unsettled and would benefit from

judicial clarity. In the interim, we explore
other legal doctrines to remedy the legal
treatment until judicial precedent catches
up with the development of property rights
as they currently exist.

Part II of this article will appear in the
3T12 issue of Money & Family Law, to be
published in December 2016.

' Browning v. Reane(1812), [1803-13] All E.R, Rep.
265,161 E.R, 1080 (Eng. Ecc.); Spier v. Bengen;
Spier Estate, Re, [1947] W,N. 46 (Eng. RD.A,).
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CAPACITY TO MARRY, CO-HABIT, 

SEPARATE AND DIVORCE - PART II 

By Kimberly A. Whaley· 

4. Capacity to Marry (cont'd)

(b) Predatory Marriages

Predatory marriages are on the rise,

irrespective of country or culture. There

is a pattern that has emerged which

makes these types of unions easy to

spot. For instance, suet, unions are

usually characterized by one spouse

who is significantly advanced in age

and, because of a number of factors

(which include loneliness consequent

to losing a long-term spouse, or illness,

incapacity, dependency, or vulnerability) is

susceptible to exploitation. These unions

are more often than not, clandestine.

Common characteristics of these unions

are alienation, secrecy, sequestering from 

friends, family and loved ones being an

obvious red flag that the relationship is

not above board. Cases involving such fact

scenarios include: Hart v. Cooper,1 Banton v.

Banton,2 Barrett Estate v. Dexter.3 Re Sung

Estate.4 Hamilton Estate v. Jacinto,5 and AB 

V. CD.6 

Kimberly A. Whaley is the founder and 
principal of the Toronto boutique Trusts and 
Estates litigation firm, Whaley Estate 
Litigation. 

This paper was presented at the Law Society of 
Upper Canada's "Family Law and the Elderly 
Client" conference (June 9, 2015). 

1 1994 CarswellBC 784, 2 E.T.R. (2d) 168 (B.C. 
S.C).

z 1998 CarswellOnt 3423, 164 D.L.R. (4th) 176 
(Ont. Gen. Div.) at p. 244, additional reasons 
1998 CarswellOnt 4688 (Ont. Gen. Div.). 

3 2000 ABQB 530, 2000 CarswellAlta 816 (Alta. 
Q.B.). 

0 Sung Estate, Re; Feng v. Sung Estate, 2003 
CarswellOnt 1461, 37 R.F.L. (5th) 441 (Ont. 
S.C.J.), additional reasons 2003 CarswellOnt
4002, 4 E.T.R. (3d) 137 (Ont. S.C.J.), affirmed
2004 CarswellOnt 4512, 11 E.T.R. (3d) 169
(Ont.CA.).

5 2011 BCSC 52, 2011 CarswellBC 68 (B.C.
S.C.), additional reasons 2011 BCSC 483, 2011
CarswellBC 920 (B.C. S.C.).

6 2009 BCCA 200, 2009 CarswellBC 1192 (B.C. 
C.A.). leave to appeal refused 2009
CarswellBC 2851, 2009 CarswellBC 2852
(S.C.C.). 
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Two recent cases, Juzumas v. Baron^ and
Ross-Scott V. Potvin,^ address issues of
predatory marriage, yet with different
outcomes.

While not necessarily a case where
capacity is a primary issue, Juzumas v.
Baron^ highlights an increasingly common
fact scenario. In this case an elderly

widower was duped into marrying his

much younger, house-keeper and would

be caregiver under the pretense that if he
married her, she would move in with him,

look after him, and he would not be put in

a home (which he feared), and so that the
caregiver would be eligible for a widow's
pension after his death. She stated the
marriage was for no other reason related
to his money or property. However, the real
motive of the marriage for the caregiver
was financial gain.

The day before the wedding, the caregiver
took the older adult to a lawyer he had
never met before to execute a new will.

The older adult's English was limited and
the lawyer did not speak his language.
The caregiver did most of the talking
and the lawyer never met with the older

adult alone. After they were married, they
returned to the same lawyer and executed
an agreement whereby the older adult's
home was transferred into the name of the

caregiver's son. The older adult was not
truly aware as to the consequences of the
agreement until his neighbour explained
it to him. When the older adult returned to

the lawyer to stop the transfer the lawyer
told him it was too late and that it was "in

the computer". Fortunately, with the help
of a neighbour, the older adult was able to
bring the perpetrator caregiver to court and
successfully received a divorce order. The
court also set aside the transfer of the house.

Lang J., found that a presumption of undue
influence existed between the parties as
there was a relationship of an older person
and his caregiver.Lang J. also found
that the transaction was unconscionable

under the doctrine of unconscionabililty."

' 2012 ONSC 7220, 2012 CarswellOnt 16785
(Ont. S.C.J.), additional reasons 2012 ONSC
7332, 2012 CarswellOnt 16786 (Ont. S.C.J.).

" Ross-Scott V. Potvin; Ross-Scott v. Groves
Estate. 2014 BCSC 435, 2014 CarswellBC 684

(B.C. S.C.).
®Juzumas v. Baron, supra note 7.

Juzumas v. Baron, supra note 7, at para. 11.
" Juzumas v. Baron, supra note 7, at para. 13.
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Substantial costs were awarded in favour of

the older adult plaintiff.^^

In Ross-Scoff V. Potvin,''^ the court examined
the issue of predatory marriages but also
cautioned that it may not be appropriate
to interfere in the love lives of older adults

as personal autonomy to make decisions
must be respected.^"' In this case, the
only surviving relatives of the deceased
(his niece and nephew) sought an order
annulling their uncle's marriage to a
much younger woman on the grounds of
undue influence or. In the alternative, lack

of requisite capacity. They also argued
that various inter vivos transfers and

testamentary instruments were invalid

on the same grounds. Justice Armstrong
applied the common law factors for
determining requisite capacity to marry

and ultimately dismissed all of the claims,
in spite of compelling medical evidence
of diminished capacity and vulnerability.
Justice Armstrong noted that:

The heavy burden on the plaintiffs exists

to ensure that [the deceased's] autonomy
is respected. A court should only reject a

person's autonomy in the clearest of cases
where an individual lacks a "clear free and

personal choice'"^., in this case, the plaintiffs'
evidence was not strong or compelling.
The evidence does not establish that [the
deceased] was terrified, coerced, threatened
or did not understand what he was doing.
Additionally, no evidence demonstrates that

[the deceased's] decision resulted from the
defendant's coercive power. The witnesses
to the marriage ceremony observed nothing

about [the deceased] to suggest he lacked
an awareness of what he was doing or did

not understand the event taking place or
that he was coerced or influenced by [the
defendant].'®

An International Perspective on
Predatory Marriage: U.S.A and Australia

Professor Albert Oosterhoff's article,
"Predatory Marriages",^' provides
an excellent review and analysis of

international initiatives attempting to
address the harms done by predatory
marriages. He found that in the U.S.A., very

Juzumas v. Baron, supra note 7.
" Ross-Scoft v. Potvin, supra note 8.

Ross-Scott V. Potvin, supra note 8, at paras.
184 and 187.

Ross-Scoff V. Potvin, supra note 8, at para. 188.
Ross-Scott V. Potvin. supra note 8, at para. 237.

" Albert Oosterhoff, "Predatory Marriages"
(2013), 33 E.T.P.J.24.
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few states have retained the revocation-

upon-marriage provisions in their probate
legislation.'® Professor Oosterhoff also
found that some states permit a relative
to contest the validity of a marriage by
an incapacitated elderly family member
before the death of that family member,

and in Texas, their legislation permits post-
death consequences.'®

Like Canada, Australia has also struggled
to balance the autonomy of vulnerable
adults with the necessity of protecting
them from predatory marriages. Unlike
Canada, Australia has met this challenge
with legislation that sets out a statutory
test for establishing the requisite capacity
to marry. However, Australia's statutory
test is somewhat limited in that it requires

the marrying parties to have the mental
capacity to understand the effect of the

ceremony, not an understanding of the
nature of marriage as an institution with
all its consequences.^® Some scholars have
suggested that the test would be more
effective if it required the understanding
of the property consequences of marriage,
yet judicial comment in Australia suggests
that few people, if any, truly understand all

the consequences of marriage.^'

In a recent decision out of New South

Wales, Oliver v. Oliver, Australia's Family
Court declared that the April 2011
marriage between the 78 year-old Mr.
Oliver (deceased), and the 49 year-old Mrs.
Oliver was invalid.^® In doing so, the court

Oosterhoff, ibid., at p. 54.
Ibid., at p. 57. See also the recent case from
Florida, Blinn v. Cariman. 159 So.3d 390 (Fla.
4th DCA 2015), affirming Circuit Court
Decision, 15th District, Palm Beach County,
Case No. 502012CP003699XXXXMB. where

an unscrupulous wife (shortly after their later
in life marriage) had her vulnerable and
incapacitated husband change his will for her
benefit. The court noted: "[bjefore and during
the marriage, the appellant preyed on [the
deceased's] paranoia and mental infirmity to
alienate the decedent from his two children

and their families." While the marriage itself
was not challenged the will was set aside on
the basis of undue influence.

'Marriage Act 1961 (Cth) subsection 23B(l)(d);
see also Jill Cowley, "Does Anyone
Understand the Effect of 'The Marriage
Ceremony'? The Nature and Consequences of
Marriage in Australia" (2007), 11 S. Cross U.
L. Rev. 125.

Cowley, ibid., at pp. 170-171.
' Oliver v. Oliver, [2014] FamCA 57, 2014 WL
892783 (Fam. Ct. Aus.) at para. 213.

t'2016 Thomson Reuters Canada Limited

One Corporate Plaza, 2075 Kennedy Road. Toronto, Ontario, Canada MIT 3vd I carsweU.com I thomsonreuters.com
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reviewed the common law test (so to speak) 
for determining the requisite capacity to 
marry as it developed in England and the 
subsequent enactment of the statutory 
test in Australia. While the relevant legal 
factors differ from those applied in Canada, 
the facts, are instantly recognizable as 
those of a predatory marriage. 

Mr. Oliver suffered from alcoholism and 
alcohol-related dementia at the time of 
his first wife's death. The predator spouse 
in this case took advantage of that and 
started exerting control over Mr. Oliver. 
She cancelled his in home care, started 
looking after his financial affairs, poisoned 
his opinion of his son, and refused to let 
him speak with his son or granddaughter, 
among other things. When the son 
eventually got through to his father on the 
phone he was advised that his father was 
married and that the wedding had already 
taken place. Earlier that year, the predatory 
spouse took Mr. Oliver to a doctor who 
certified Mr. Oliver was of sound mind and 
capable of making rational decisions and 
a few days later they attended a lawyer's 
office and executed a will (in contemplation 
of marriage) which left everything to the 
predator spouse. 

When Mr. Oliver fell and broke his hip 
shortly after the wedding, the public 
guardian and trustee was appointed as 
his guardian. Mr. Oliver's granddaughter 
brought an application under section 113 
of the Family Law Act, just prior to his 
death, for a declaration that the marriage 
was invalid since Mr. Oliver was mentally 
incapable of understanding the nature and 
effect of the marriage ceremony. The Act 
provided standing to the granddaughter 
- such standing is not available under
Canadian legislation.23 When Mr. Oliver
died, his new spouse did not advise his 
family. 

The court reviewed judicial commentary 
on Australia's capacity to marry, and in 
particular, Justice Mullane's application of 
authorities in Babich v. Sokur, as follows:24 

... it is in my view significant that the 
legislation not only requires a capacity to 
understand "the effect" but also refers to 
"the marriage" rather than "a marriage". In 

23 Oliver, supra note 22, at paras. 5 and 6; see 
also Oosterhof I, supra note 17. 

24 Oliver, supra note 22, at para. 202, citing 
para. 255 of Babich v. Sokur, (2007] FamCA 
236 (Fam. Ct. Aus.). 

my view taken together those matters require 
more than a general understanding of what 
marriage involves [emphasis added]. That 
is consistent with consent in contract being 
consent to the specific contract with specific 
parties, consent in criminal law to sexual 
intercourse being consent to intercourse 
with the specific person, and consent to 
marriage being consent to marriage to the 
specific person. 

In Oliver, Justice Foster found that Mr. 

Oliver may have been aware that he was 
participating in a marriage ceremony, or 
at least some sort of ceremony, but no 

further.25 The court was satisfied that, as 
at the date of the impugned ceremony, 
the deceased did not have tl1e requisite 
capacity to understand the nature and 
effect of the marriage and accordingly, a 
declaration was made that the marriage 

was invalid.26 

Part Ill of this article will appear in the 
32-1 issue of Money & Family Law, to be 

published in January 2017

25 Oliver, supra note 22, at para. 210.
26 Oliver, supra note 22, at para. 213.
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CA PACITY TO MARRY, CO-HABIT, 

SEPARATE, AND DIVORCE -

PART Ill 

By Kimberly A. Whaley* 

4. Capacity to Marry (cont'd)

(c) Equitable Remedies to Set Aside a

Marriage as Void

Since contesting the validity of a marriage 

on the grounds of incapacity is imperfect 

in approach and result, it has become 

apparent to the writer that the need to 

explore other potentially available rights 

and remedies is imperative to move the 

legal remedy along so it reflects the 

reality of today's society, to consider 

other grounds upon which a court has 

the jurisdiction to set aside a predatory 

marriage as a nullity/void ab initio as if it 

never happened. 
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