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1. INTRODUCTION 
 

All lawyers, not just estates and trust lawyers, should have a basic understanding of our 

roles and responsibilities in dealing with decisional capacity issues that may arise with 

our clients, including commercial and corporate lawyers. 

Capacity issues are complex and are only bound to increase in frequency as our 

population continues to age rapidly. With longer life expectancies naturally comes an 

increase in the occurrence of medical issues affecting mental capacity and cognition. 

There are a wide variety of disorders that affect capacity and increase an individual’s 

susceptibility to being vulnerable and dependent.   

Acting for clients who appear to suffer from diminished mental capacity can raise complex 

ethical issues for lawyers. Importantly, recognition of these issues is not so easily 

identifiable, or noticeable, and as such, may require more interviewing time, over different 

days and/or weeks. An extra degree of care and diligence is required, including the use 

of probative questioning, fact checking, and possibly medical examination.  

This paper and presentation are geared toward capacity issues that may arise in the 

corporate context. What should a corporate lawyer know, or do, when there are concerns 

about a client’s capacity and the client, for example, is a major shareholder or director of 

a corporation?  Or, what if the client is executing a contract or entering into a transaction? 

What role can, or should, power of attorney documents play in the business/corporate 

context? 

I will start by addressing the societal context and current important statistics. 

2. SOCIETAL CONTEXT: STATISTICS AND DEMOGRAPHICS 

Our population is aging rapidly. Globally, we are facing the largest demographic shift in 

the history of humankind. The statistics on aging are staggering. According to data from 

the United Nations’ “World Population Prospects: the 2019 Revision”, by 2050, one in six 

people in the world will be over 65, up from one in 11 in 2019. By 2050, one in four persons 

living in Europe and North America could be aged 65 or over. In 2018, for the first time in 
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history, persons aged 65 or above outnumbered children under five years of age globally. 

The number of persons aged 80 years or over is projected to triple, from 143 million in 

2019 to 426 million in 2050.1 

Closer to home, in 2019 there were over 6.5 million Canadians over the age of 65 years 

and over 10,000 centenarians.2 According to various projection scenarios, the proportion 

of seniors (aged 65 and older) in the population will increase from 17.2% in 2018 to 

between 21.4% and 29.5% in 2068. This increase in the share of seniors is expected to 

be the most pronounced between 2018 and 2030, a period during which all members of 

the “Baby Boom” cohort will reach 65 and over. The number of older seniors (aged 80 

and over) will continue to increase rapidly in the coming years, particularly between 2026 

and 2045, as the “Baby Boom” cohort enters this age group. According to projection 

scenarios, the population aged 80 and over will increased from 1.6 million in 2018 to 

between 4.7 million and 6.3 million by 2068.3 Recently increased, in Canada, a man’s life 

expectancy is now 86, while a women’s life expectancy is now 89.4 

According to the most recent statistics from the Alzheimer Society (Canada), there are 

over half a million Canadians living with dementia, plus about 25,000 new cases 

diagnosed every year. By 2031 that number is expected to rise to 937,000, an increase 

of 66 per cent.5 Dementia refers to a set of symptoms and signs associated with a 

progressive deterioration of cognitive functions that affects daily activities. It is caused by 

various brain diseases and injuries. Alzheimer's disease is the most common cause of 

dementia.  

The United States Alzheimer’s Society confirms that Alzheimer’s is the 6th leading cause 

of death with no cure in the United States. 5.8 million Americans are living with the 

 
1 United Nations, 2019 Revision of World Population Prospects, online: https://population.un.org/wpp/ 
[accessed on 02/10/20] 
2 Statistics Canada, Table 17-10-0005-01 Population Estimates on July 1st by age and sex, online: 
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=1710000501 [accessed on 02/10/20] 
3 Statistics Canada, Population Projections for Canada (2018-2068), online: 
https://www150.statcan.gc.ca/n1/pub/91-520-x/2019001/hi-fs-eng.htm [accessed on 02/10/20] 
4 Statistics Canada, Summary of Long-Term Projection Scenario Assumptions, Canada, online: 
https://www150.statcan.gc.ca/n1/pub/91-520-x/2019001/sect01-eng.htm [accessed on 02/10/20]  
5 Alzheimer Society, Canada, Latest Information and Statistics, online: https://alzheimer.ca/en/Home/Get-
involved/Advocacy/Latest-info-stats [accessed on 02/10/20] 
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disease. By 2050 it is projected that this number will rise to 14 million. Every 65 seconds 

someone in the Unites States develops the disease.6  

3. CAPACITY IN GENERAL 

First, it is important to understand that there is no single legal definition of “capacity” or 

“mental capacity” or “capable” or “incapable”. Generally speaking, all persons are deemed 

capable of making decisions at law. A presumption of capacity stands unless and until 

the presumption of capacity is legally rebutted.7 

Some lawyers and case law refer to “tests” to determine requisite capacity. It is important 

to know there is no “test” per se, but rather a standard to be applied, or factors or criteria 

to be considered, in an assessment of requisite mental capacity to make a certain 

decision at a particular time.  Capacity is defined or determined upon factors of mixed law 

and fact and by applying the evidence available to the applicable “test”.  Accordingly, all 

references to “test” should be understood with this in mind. It is often the case that 

reference will be made to a “test” as it simplifies the reference for a lay person.   

The standards, factors, or criteria to be considered when assessing decisional capacity 

are found either in legislation (such as the Substitute Decisions Act, 1992,8 the Mental 

Health Act,9 the Health Care Consent Act,199610 etc.) or have been developed in case 

law.  

Importantly, “capacity” is decision, time and situation specific.  This means that a person 

may be capable with respect to some decisions, at different times, and under different 

circumstances.  A person is not globally “capable” or “incapable” and there is no “one size 

fits all” determination for general decisional capacity.  Rather, capacity is determined on 

 
6 The Alzheimer’s Society (United States), 2019 Alzheimer’s Disease Facts and Figures, online: 
https://www.alz.org/media/Documents/alzheimers-facts-and-figures-infographic-2019.pdf [accessed on 
02/10/20] 
7 Palahnuk v Palahnuk Estate, [2006] OJ No 5304 (QL), 154 ACWS (3d) 996 (SCJ) ; Brillinger v Brillinger-
Cain, [2007] O.J. No. 2451 (QL), 158 ACWS (3d) 482 (SCJ); Knox v Burton (2004), 6 ETR (3d) 285, 130 
ACWS (ed) 216 (Ont. SCJ) See also Kimberly A. Whaley and Ameena Sultan, “Capacity and the Estate 
Lawyer: Comparing the Various Standards of Decisional Capacity” ET & PJ 215- 250 (2013). 
8 SO 1992, c 30. 
9 RSO 1990, c M 7. 
10 SO 1996, c 2 Sch A. 
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a case-by-case basis in relation to a particular or specific task/decision and at a moment 

in time since the law provides for fluctuation in capacity. For example, a person incapable 

of making personal care and/or property decisions and under guardianship, can regain 

decisional capacity and terminate the guardianship.11  

Capacity is decision-specific in that, for example, as determined by legislation, the 

requisite capacity to grant a power of attorney for property differs from the requisite 

capacity to grant a power of attorney for personal care, which again, differs from the 

requisite decisional capacity to manage one’s property, and again, make personal care 

decisions. An individual may be capable of granting a power of attorney document, but, 

not capable of making a Will.  The possibilities are unlimited since importantly, each task 

or decision has its own specific capacity standard or factors to consider in its 

determination. 

Capacity is time-specific in that legal capacity can fluctuate over time.  The legal 

standard builds in allowances for “good” and “bad” days where capacity can and does 

fluctuate. The factor of time-specificity as it relates to determining capacity means that 

any expert assessment or examination of capacity must clearly state the time of the 

assessment and address decisional capacity as at the time the task was undertaken.   

Lastly, capacity is situation-specific in that under variable or differing circumstances, 

an individual may have capacity or have diminished capacity.  For example, a situation of 

stress or difficulty may diminish a person’s capacity.  In certain cases, a person at home 

may have capacity that may not have been apparent in a lawyer’s office or a doctor’s 

office. 

4. OVERVIEW OF RELEVANT STATUTES & THE CONSENT AND CAPACITY 
BOARD 

There are several statutes that govern or set out the standards or criteria for determining 

the requisite capacity for certain decisions.  

 
11 Kimberly A. Whaley and Ameena Sultan, “Capacity and the Estate Lawyer: Comparing the Various 
Standards of Decisional Capacity” ET & PJ 215-250 (2013). 
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Substitute Decisions Act, 1992 SO 1992, c 30 

The SDA came into force in 1992 and provides the statutory criteria for determining the 

requisite capacity to manage property and to make personal care decisions.  It also 

provides the legal framework for granting a power of attorney for property or personal 

care which assists capable individuals in appointing a fiduciary to act on their behalf 

during a period of incapacity.  

The SDA also governs the appointment of statutory guardians and provides the 

procedure for an individual to apply to the Court to be appointed as a guardian of the 

property or personal care for a person who has not appointed an attorney and is no longer 

capable of doing so.   

The Mental Health Act, RSO 1990, c M 7 

The MHA legislates the criteria for voluntary, informal and involuntary admissions to 

specially designated psychiatric facilities. The MHA also requires the assessment of 

psychiatric patients’ capacity to manage property following their admission to a 

psychiatric facility. The statute protects the rights of patients by requiring that they receive 

formal rights’ advice in certain circumstances and providing for the review of informal and 

involuntary admissions, & capacity to manage property before the tribunal, the Consent 

and Capacity Board (discussed below).  

The Health Care Consent Act, 1996 so 1996, c 2 Sched A 

The HCCA codifies the common law requirement that health care practitioners obtain 

capable, informed and voluntary consent prior to proceeding with treatment and treatment 

decisions as defined by the legislation which for example includes admission to a Long-

Term Care Facility. The HCCA provisions concerning consent to treatment apply to all 

health care settings, including patients in psychiatric facilities. Importantly, the HCCA 

provides for patients who wish to challenge a finding of incapacity by applying to the 

provincial tribunal, the Consent and Capacity Board, for a review of a finding.  
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The Consent and Capacity Board 

The Consent and Capacity Board or the CCB is an independent provincial tribunal that 

has been established to provide “fair and accessible adjudication of consent and capacity 

issues, balancing the rights of vulnerable individuals with public safety.”12  

The CCB holds hearings under the Health Care Consent Act, the Mental Health Act, the 

Substitute Decisions Act, as well as the Personal Health Information Protection Act, 

200413 (PHIPA) and the Mandatory Blood Testing Act, 2006.14 Parties to hearings before 

the CCB have a right to appeal CCB decisions to the Ontario Superior Court of Justice.  

The CCB's key areas of activity are the adjudication of matters of capacity, consent, civil 

committal and substitute decision making. Over 80 percent of applications to the CCB 

involve a review of a person's involuntary status in a psychiatric facility under the Mental 

Health Act, or a review under the Health Care Consent Act of a person's capacity to 

consent to or refuse treatment. Typically, the CCB deals with issues of involuntary 

detention in psychiatric facilities, community treatment orders, capacity to consent to 

treatment, capacity to manage property and capacity to consent to admission to a care 

facility. The CCB also hears applications from health care providers and substitute 

decision makers in respect of decision-making for incapable persons, including 

applications to address the appointment and removal of substitute decision makers for 

incapable persons. 

In overview, the CCB has the authority to hold hearings to deal with the following matters: 

Health Care Consent Act 

• Review of capacity to consent to treatment, admission to a care facility or personal 
assistance service. 

• Consideration of the appointment of a representative to make decisions for an 
incapable person with respect to treatment, admission to a care facility or a 
personal assistance service. 

 
12 Consent and Capacity Board, online: www.ccboard.on.ca    
13 SO 2004, c 3, Sch A. 
14 SO 2006, c 26. 
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• Consideration of a request to amend or terminate the appointment of a 
representative. 

• Review of a decision to admit an incapable person to a hospital, psychiatric facility, 
nursing home or home for the aged for the purpose of treatment. 

• Consideration of a request from a substitute decision maker for directions 
regarding wishes. 

• Consideration of a request from a substitute decision maker for authority to depart 
from prior capable wishes. 

• Review of a substitute decision maker’s compliance with the rules for substitute 
decision making. 

Mental Health Act 

• Review of involuntary status (civil committal). 

• Review of a Community Treatment Order. 

• Review as to whether a young person (aged 12 to 15) requires observation, care 
and treatment in a psychiatric facility. 

• Review of a finding of incapacity to manage property. 

Personal Health Information Protection Act 

• Review of a finding of incapacity to consent to the collection, use or disclosure of 
personal health information. 

• Consideration of the appointment of a representative for a person incapable of 
consenting to the collection, use or disclosure of personal health information. 

• Review of a substitute decision maker’s compliance with the rules for substitute 
decision making. 

Substitute Decisions Act 

• Review of statutory guardianship for property. 

Mandatory Blood Testing Act 

• Order a person to provide a blood sample for analysis 
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5. CAPACITY CRITERIA & THE LAWYER’S ROLE  

In the corporate context, your client may be making several different decisions to which 

there are several different standards or criteria to be applied to assess capacity. These 

could include deciding to: seek out legal advice or instruct counsel; enter into a contract 

or transaction; grant or revoke a Continuing Power of Attorney for Property; make 

financial decisions; incorporate a company; or act as a director of a corporation.  

You might be thinking, “I’m not a doctor, I have no training in assessing capacity, how do 

I know if my client is ‘capable’ to execute a contract, or enter into a transaction, or act as 

a director?” However, the lawyer’s role is significant. In fact, it is the obligation of the 
lawyer to interview the client for the purpose of determining if the requisite legal or 

decisional capacity exists for the client to understand the task at hand.  This duty is 

particularly significant if the client is elderly, vulnerable, dependent, infirm, had recent 

illnesses, has physical impairments relevant to the circumstances of the decision being 

made or task undertaken. The statistics do not lie. We have an aging demographic and 

an aging clientele, often with significant wealth to pass down to the next generation. 

Reviewing the criteria for capacity to make certain decisions may assist in identifying 

concerns and capacity markers. 

6. CAPACITY IN THE CORPORATE CONTEXT 

Below I discuss the different capacity criteria relevant to the lawyer in the corporate or 

business law context. 

a) Capacity to Instruct Counsel 

Imagine that you have a long-term client who one day asks you to do something out of 

ordinary. The client may be exhibiting signs of confusion and does not seem to fully 

comprehend what you are saying and has obvious memory issues. Is the client capable 

to give you instructions? How do you fulfill your obligation as a lawyer? 

While there is a presumption that a person is capable of instructing counsel it is important 

to note that the requisite capacity to instruct counsel involves the ability to understand the 
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financial and legal issues.15  An excellent article on this topic is “Notes on Capacity to 

Instruct Counsel” by lawyer, Ed Montigny.16 This article was cited in the case of 

Costantino v Costantino17 where the court concluded that a client must:  

1) understand the context of the decision: what the lawyer has been asked to do;  

2) know his/her specific choices: be able to understand and process the 

information, advice and options the lawyer presents; and  

3) appreciate the consequences of his/her choices: i.e., appreciate the pros, cons 

and potential results of the various options.18 

Therefore, the requirement for legal capacity to instruct counsel varies significantly 

between different areas of the law and must be applied to the particular act or transaction 

which is in issue. For example, a capacity analysis may be different for giving instructions 

about a complex corporate transaction than for a lawyer advising on rights about living in 

a long-term care facility. 

The client should have the ability to understand that the retainer agreement will confer 

authority on the lawyer that will impose contractual liability. The client should understand 

the nature and effect of the transaction which the lawyer is being authorized to negotiate 

for the client. The client should be able to retain information on an ongoing basis so that 

they can interact meaningfully with counsel and retain information as the transaction 

proceeds.19 

 
15 Calvert (Litigation Guardian of) v. Calvert, (1997) 32 OR (3d) 281 (Gen. Div.), aff’d (1998), 37 OR 221 
(CA), leave to appeal refused [1998] SCCA No. 161, Wolfman-Stotland v. Stotland 2011 BCCA 175 at 
para. 26;  
16 Ed Montigny, “Notes on Capacity to Instruct Counsel”, February 2011, online: https://cleoconnect.ca/ylr-
files/files/resource_files/1299611679NotesonCapacitytoInstructCounsel-FINAL-Feb1111.pdf [accessed 
on February 10, 2020]. See also, Clare Burns & Anastasja Sumakova, LSUC, Compelling Capacity and 
Medical Evidence, October 2015 at p.40. 
17 2016 ONSC 7279. 
18 Costantino v Costantino, 2016 ONSC 7279 at para 56. See also Evans v Evans, 2017 ONSC 5232 and 
Sylvester v Britton, 2018 ONSC 6620. 
19 Clare Burns & Anastasja Sumakova, LSUC CLE, Compelling Capacity and Medical Evidence, October 
2015 at 40. 
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It is not necessary that a client understand all the details necessary to pursue their case. 

Just as any person can hire an expert to handle complex affairs that are beyond their 

personal expertise, a client can rely on their lawyer or representative to understand the 

specific details and processes involved in their case.20 

To this I would add to exercise regard to the Rules of Professional Conduct when taking 

instructions from a client whose capacity may be at issue (which is addressed in greater 

detail below).21 

b) Capacity to Enter into a Contract 

Pursuant to Section 2 of the Substitute Decisions Act (SDA), all persons who are eighteen 

years of age or older are presumed to be capable of entering into a contract.22  A person 

is entitled to rely on that presumption of capacity to contract unless there are “reasonable 

grounds to believe that the person is incapable of entering into the contract.”23 

There are no statutory criteria for determining the requisite capacity to contract.  

A cogent approach for determining requisite capacity to contract is set out in the Prince 

Edward Island, Supreme Court decision of Bank of Nova Scotia v Kelly.24  Capacity to 

enter into a contract (including real estate transactions) is defined by the following: 

a) the ability to understand the nature of the contract; and 

b) the ability to understand the contract’s specific effect in the circumstances.25 

In undertaking an analysis of the requisite capacity to contract, the determining factor is 

the person’s ability to understand the nature and consequence of the contract in question. 

 
20 Ed Montigny, Notes on Capacity to Instruct Counsel, February 2011 at 2, online: 
https://cleoconnect.ca/ylr-files/files/resource_files/1299611679NotesonCapacitytoInstructCounsel-FINAL-
Feb1111.pdf [accessed on February 10, 2020] 
21 Rules of Professional Conduct, see Rules 3.2-9, 3.7, and 5.1. 
22 Substitute Decisions Act, 1992,SO 1992, c 30, subsection 2(1)  
23 SDA, subsection 2(3). 
24 (1973), 41 DLR (3d) 273 (PEI SC). 
25 Bank of Nova Scotia v Kelly (1973), 41 DLR (3d) 273 (PEI SC) at para 4-5.  
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A person capable of entering into a contract has the ability not only to understand the 

nature of the contract, but also the impact on their interests. 

In Bank of Nova Scotia v Kelly, the court emphasized that a person entering into a contract 

must exhibit an ability to understand all possible ramifications of the contract. The criteria 

to be applied for determining capacity to contract are based on the principle that a contract 

requires informed consensus on the part of the contracting parties. There must be free 

and full consent to bind the parties. Consent is an act of reason accompanied by 

deliberation. It is where there is want of rational and deliberate consent that contracts or 

conveyances are set aside.26 

Capacity to enter into a contract and the case of Bank of Nova Scotia v Kelly were most 

recently discussed in the Nova Scotia case of Parker v Burridge Estate.27 In Parker, a 

businessman, Mr. Burridge, signed an agreement to sell his fishing enterprise, including 

a lobster license, crab allocation, gear and fishing vessel for $350,000. Mr. Burridge had 

advanced cancer and died suddenly and unexpectedly two days later. His estate, through 

the executor and his sole heir, his daughter, refused to honour the sale agreement. The 

executor alleged that the deceased did “not have the mental capacity to contract for the 

sale of such valuable assets”.28 The purchaser, Mr. Parker, knew that Mr. Burridge had 

cancer but testified that Mr. Burridge was “of sound mind” and “alert”.29  

Justice Boudreau set out the criteria to determine the requisite capacity to contract as 

described in the Bank of Nova Scotia v Kelly noting that the fact Mr. Burridge was ill with 

cancer “did not automatically render him mentally incompetent to contract . . .obviously 

we cannot and must not jump to the conclusion that a person, simply because s/he is ill, 

cannot make decisions for him/her self”.30 Justice Boudreau found that the burden to 

prove mental incapacity was on the executor in this case and after reviewing the evidence 

of both lay and medical witnesses (including a report by a forensic psychiatrist), 

 
26 Royal Trust Co. v. Diamant, [1953] 3 DLR 102 (BCSC) 
27 2019 NSSC 171.  
28 Parker v Burridge, 2019 NSSC 171 at para 4. 
29 Parker v Burridge, 2019 NSSC 171 at para 19. 
30 Parker v Burridge, 2019 NSSC 171 at paras 70 & 74. 
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concluded that the executor did not meet the onus. The sale agreement was declared 

valid and specific performance of the agreement was ordered. 

c) Capacity to Incorporate a Company and to Act as Director 

Capacity plays a significant role in who can or cannot incorporate a company and who 

can or cannot act as a director of a corporation.  

Federal Legislation   

Until recently, section 105(1) of the Canadian Business Corporations Act (CBCA)31 stated 

that “anyone who is of unsound mind and has been so found by a court in Canada or 

elsewhere” was disqualified from being a director of a corporation. This legislative 

provision used out-dated terminology such as “unsound mind” and did not clarify in what 

context or for what decisions the person had been declared “of unsound mind”. 

With the Act to amend the Canada Business Corporations Act, the Canada Cooperatives 

Act, the Canada Not-for-profit Corporations Act and the Competition Act,32 as of May 

2018, section 105 now states: 

Qualifications of Directors 

(1) The following persons are disqualified from being a director of a corporation: 

(a) anyone who is less than eighteen years of age; 

(b) anyone who is incapable; 

(c) a person who is not an individual;  

(d) a person who has the status of bankrupt. [emphasis added] 

Further, section 126(1) of the Canada Not-for-Profit Corporations Act,33 provides that the 

following persons are disqualified from being a director of a not-for-profit corporation: 

anyone who has been declared incapable by a court in Canada or in another 
country; 

 
31 RSC 1985, c C-44. 
32 SC 2018, c 8. 
33 SC 2009, c 23.  
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The word “incapable” is now a defined term in both the CBCA and Canada Not-For-Profit 

Corporations Act:  

“incapable” in respect of an individual, means that the individual is found, under 
the laws of a province, to be unable, other than by reason of minority, to 
manage their property or is declared to be incapable by any court in a 
jurisdiction outside Canada; 

While it is helpful to have a defined term of “incapable”, this amendment does not clarify 

in what context the person may be “declared to be incapable” by any court outside of 

Canada. This suggests that if an individual is found incapable by a court outside of 

Canada in any context at all (i.e. incapable of making personal care decisions), he or she 

cannot be a director or incorporate a corporation. However, a more likely interpretation 

would be if the individual is declared incapable to manage their property. Unfortunately, 

no case has interpreted this definition to date. 

The amending legislation also added the following provision to both the CBCA and the 

NFP Act regarding who can or cannot incorporate a corporation: 

An individual may incorporate a corporation. . .only if that individual is. . .not 
incapable.34  

Therefore, any individual who is found incapable of managing their property cannot act 

as a director of a federal corporation or incorporate a federal corporation. Further, anyone 

who is declared “incapable” by a court outside of Canada is disqualified from acting as a 

director or from incorporating a federal corporation.  

One reported decision, Grynwald (Mandatary) v Grynwald35 peripherally comments on 

the issue of incapacity in the corporate director context. While Mr. Grynwald had given 

his former wife and daughter shares of his corporation, and made them directors along 

with himself, he had the controlling interest, made all of the decisions and managed the 

company on his own. Several years later, after complications following surgery, his 

doctors concluded that he was “mentally impaired” and that he “could neither manage his 

 
34 See section 6(2) for the NFP Act and section 5(2) of the CBCA. 
35 2002 CanLII 45360 (QCCS). 
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financial affairs nor make even basic decisions regarding his physical welfare”.36  Mr. 

Grynwald’s new common law wife was approved by a court to be his “mandatary” under 

a “mandate” (Quebec’s version of a power of attorney under a power of attorney 

document). Oppression remedy proceedings were commenced by Mr. Grynwald’s 

common-law wife against his former wife and daughter with respect to the management 

of the corporation, as the former wife and daughter had acquired voting control of the 

corporation through preferred share subscriptions. She sought to have the share 

subscriptions cancelled (among other things).  

The court first found that the common law wife had standing to bring the oppression 

remedy claim on behalf of the incapable Mr. Grynwald, but went on to clarify that “her 

status as Mr. Grynwald’s mandatory does not entitle her, as of right, to take his place as 

director. She must herself qualify and be duly elected.”37  

Then the Court went on to confirm (without analysis) that Mr. Grynwald himself was 

“incapable of acting as a director” and that section 105(1)(b) of the CBCA “legally 

disqualified [him] from acting as such”.38  

Provincial Legislation (Ontario) 

Section 118(1) of the Ontario Business Corporations Act (OBCA) provides the following 

with respect to the qualifications of directors: 

118. (1) The following persons are disqualified from being a director of a 
corporation: 

. . .  

2. A person who has been found under the Substitute Decisions Act, 1992 or 
under the Mental Health Act to be incapable of managing property or who 
has been found to be incapable by a court in Canada or elsewhere. 

 
36 2002 CanLII 45360 (QCCS) at para 13. 
37 Grynwald v Grynwald, 2002 CanLII 45360 (QCCS) at para 83. 
38 Gyrnwald v Grynwald, 2002 CanLII 45360 (QCCS) at para 84. 
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Ontario’s Not-For-Profit Corporations Act39 which came into force in 2017 and which 

applies to companies without share capital has a similar regulatory framework to that of 

the OBCA regarding the qualifications of directors. See section 23(1): 

23 (1) The following persons are disqualified from being a director of a corporation: 

. . . . 

3. A person who has been found under the Substitute Decisions Act, 
1992 or under the Mental Health Act to be incapable of managing 
property. 

4. A person who has been found to be incapable by any court in 
Canada or elsewhere. 

. . ..  2010, c. 15, s. 23 (1). 

Also, of note, both the OBCA and the Ontario Not-for-Profit Corporations Act (similar to 

the CBCA and Canadian NFP Act) also prohibit an individual from incorporating a 

corporation in Ontario under these acts if he or she has been found incapable of managing 

property under the Substitute Decisions Act or Mental Health Act or has been found 

incapable by any court in Canada or elsewhere.40 As discussed below, there are only a 

few specific situations when a person will be found incapable of managing property under 

the Mental Health Act and the Substitute Decisions Act. Either a person is admitted to a 

psychiatric hospital and a physician assesses that a person as incapable of managing 

property or where an authorized capacity assessor under the SDA finds a person 

incapable of managing property. 

The third scenario under section 118(2) refers to a director “who has been found to be 

incapable by a Court in Canada or elsewhere”. Unfortunately, like the corresponding 

section in the CBCA, the act does not clarify what the finding of incapacity must be in 

relation to. 

 
39 SO 2020 c 15. 
40 See section 4(2) of the OBCA and section 7(2) of the Ontario NFP Act. 
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d) Capacity to Manage Property 

Following from the above, an individual will only be found incapable of managing property 

in certain situations. The right to manage one’s own property is a fundamental individual 

right that can only be denied by operation of law. This usually happens under the 

provisions of the legislation either through an order of a judge, or after a finding of 

incapacity by an assessor, and often both.  

In Ontario, the criteria for determining the requisite capacity to manage property are found 

in section 6 of the SDA.  Capacity to manage property is defined as:  

(a) The ability to understand the information that is relevant in making a decision 
in the management of one’s property; and 

(b) the ability to appreciate the reasonably foreseeable consequences of a 
decision or lack of a decision. 

Although the factors in assessing capacity to manage property are straight-forward, a 

finding of incapacity to manage property is not easily made as this assessment is not one 

that is conducted informally. 

There are only two circumstances under which a person can be deemed incapable of 

managing property:   

The first circumstance occurs if a person is admitted to a psychiatric facility,  at which 

point the Mental Health Act41 requires that a physician assess the person’s capacity to 

manage property.42 Following that initial assessment, an attending physician is authorized 

by the MHA to assess the patient further, and at later times, to determine whether the 

patient is capable of managing property.43  If the assessing physician finds the patient to 

be incapable of managing property, the physician is required to issue a formal certificate 

of incapacity and deliver a copy of the certificate to the Ontario Public Guardian and 

Trustee. 

 
41  RSO 1990, c M 7 (MHA). 
42  MHA, subsection 54(1) 
43  MHA, subsection 54(2) 
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The second means to a finding of incapacity to manage property is by an assessment 

from an authorized capacity assessor. Capacity assessors and capacity assessments are 

discussed in more detail below.  

e) Continuing Power of Attorney for Property in the Corporate Context 

In summary, a power of attorney document is an instrument that facilitates the 

maintenance or control over one’s affairs by enabling the grantor of the power to plan for 

an extended absence, infirmity, and even subsequent unremitting incapacity. Proper, 

thoughtful and careful preparation allows the grantor to require the appointed attorney to 

take legal steps to protect the grantor’s interests and wishes, within the confines of the 

governing legislation.  

A Continuing Power of Attorney for Property or CPOAP is different than the general form 

of a POA for property which is made in accordance with the Powers of Attorney Act.44 A 

CPOAP grants a continuing authority which survives subsequent incapacity. A CPOAP is 

also different than a POA for personal care which deals with personal care decisions. 

An attorney under a CPOAP is a fiduciary who is in a special relationship of trust with the 

grantor.  A fiduciary has the power to alter the principal’s legal position. As a result of this 

special relationship, the common law imposes obligations on what an attorney acting as 

a fiduciary may do.  In addition to any specific statutory duties that may have been set out 

by the grantor in the POA document, the common law has also imposed the following 

duties upon an attorney: 

• The attorney must stay within the scope of the authority delegated; 

• The attorney must exercise reasonable care and skill in the performance of acts 

done on behalf of the grantor (if acting gratuitously, the attorney may be held to 

the standard of a typically prudent person managing his or her own affairs; if being 

 
44 RSO 1990, c P 20. 
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paid the attorney may be held to the standard applicable to a professional property 

or money manager); 

• The attorney must not make secret profits; 

• The attorney must cease to exercise authority, if the POA is revoked; 

• The attorney must not act contrary to the interests of the grantor or in a conflict 

with those interests; 

• The attorney must account for dealings with the financial affairs of the grantor, 

when lawfully called upon to do so; 

• The attorney must not exercise the POA for personal benefit unless authorized to 

do so by the POA, or unless the attorney acts with the full knowledge and consent 

of the grantor; 

• The attorney cannot make, change or revoke a Will on behalf of the grantor; and 

• The attorney cannot assign or delegate his or her authority to another person, 

unless the instrument provides otherwise. Certain responsibilities cannot be 

delegated. 

According to the court in the decision of Banton v. Banton,45 some of the specific duties 

and obligations of an Attorney for Property include the following:  

• Manage a person’s property in a manner consistent with decisions for the person’s 

personal care;    

• Explain to the grantor/incapable person the Attorney’s powers and duties;    

• Encourage the incapable person’s participation in decisions;    

 
45 1998 CanLII 14926 (ONSC). 
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• Consult with the incapable person from time to time as well as family members, 

friends and other Attorneys;   

• Determine whether the incapable person has a Will and preserve to the best of the 

Attorney’s ability the property bequeathed in the Will; and   

• Make expenditures as reasonably required for the incapable person or the 

incapable person’s dependants, support, education and care while taking into 

account the value of the property of the incapable person, including considerations 

as to the standard of living and other legal obligations. 

The factors to be applied in assessing capacity to grant or revoke a continuing power of 

attorney for property are different than the factors to assess capacity to manage property. 

These factors are found at section 8 of the SDA, which provide that a person is capable 

of giving a CPOAP if they possess the following: 

(a) Knowledge of what kind of property he or she has and its approximate value; 

(b) Awareness of obligations owed to his or her dependants; 

(c) Knowledge that the attorney will be able to do on the person’s behalf anything 

in respect of property that the person could do if capable, except make a will, 

subject to the conditions and restrictions set out in the power of attorney; 

(d) Knowledge that the attorney must account for his or her dealings with the 

person’s property; 

(e) Knowledge that he or she may, if capable, revoke the continuing power of 

attorney; 

(f) Appreciation that unless the attorney manages the property prudently its value 

may decline; and 

(g) Appreciation of the possibility that the attorney could misuse the authority given 

to him or her. 
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The factors to be applied in ascertaining capacity for revoking a CPOAP are the same as 

that for granting a CPOAP.  In other words, a person is capable of revoking a CPOAP if 

he or she is capable of granting one.  

Assessments of the requisite capacity to make or revoke CPOAPs need not be conducted 

only by certified capacity assessors (discussed in more detail below), although they 

certainly can be.  It is the responsibility of the drafting solicitor to assess the client’s 

capacity to grant or revoke a power of attorney when asked to prepare such 

documentation for a client.  

It is important to note that once you are found incapable of granting an attorney under a 

POA you lose the availability to choose an attorney while still incapable.  Nevertheless, a 

guardian may be appointed by the Ontario Superior Court of Justice. To maintain control 

over decision making and who may make decisions on an incapable person’s behalf, it is 

always a good idea for your clients to have a POA in place before capacity becomes an 

issue.   

Attorney as a Shareholder 

An attorney under a CPOAP has extensive powers. The powers granted under a CPOAP 

pursuant to the SDA can also be limited by any restrictions set out in the POA document. 

Further restrictions arise in the corporate context. Pursuant to a CPOAP, an attorney has 

the authority to act as a personal representative (as defined in the statutes) of the 

shareholder, including legal authority over all of the rights attached to the shares, such 

as voting on resolutions and the appointment of directors.  

In the corporate context the attorney steps into the shoes of the grantor as the owner of 

the shares and the property interests of the grantor in the corporation. In that capacity the 

attorney has legal ownership of the bundle of rights attached to such shares. The attorney 

has the authority to sell, transfer and vote on the shares, on behalf of the grantor. The 

attorney acquires “control” but not beneficial ownership of the shares. The attorney may 

sign a shareholder’s resolution.  
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In Silfer Construction Inc v Bank of Montreal,46 the plaintiff argued that an undated 

Power of Attorney, given to him by a director and 50% shareholder of a corporation, was 

sufficient to authorize him to commence litigation on behalf of the corporation. The court 

concluded that the POA did not confer authority on the attorney to commence litigation 

on behalf of the corporation. The POA stated that it shall be used for only certain matters 

involving the corporation, “specifically to operate and/or control such shares, sell and/or 

transfer any such shares in the said corporation.”47 This wording did not amount to a 

transfer of shares to the attorney, nor could it, as the company’s articles of incorporation 

required the consent of the directors or of the holders of 51% of the shares to transfer any 

shares. Therefore, at the time the statement of claim was issued the attorney was not an 

officer, director or shareholder of the company. The court noted that even if the power of 

attorney document did make the attorney a 50% shareholder, he would still not be able 

to authorize litigation on behalf of the corporation. As the lawsuit did not arise in the 

normal course of the corporation’s business, it required formal authorization by the 

corporation’s directors by way of a resolution.48 The plaintiff also argued that he would 

have the right to bring the corporation’s action as a derivative action under section 246(1) 

of the Ontario Business Corporations Act. Importantly however, he did not seek leave of 

the court and a derivative action can only be brought with leave. 

Attorney Cannot Act as Director 

As noted above, once a director has become “incapable”, as defined in the relevant 

legislation, that individual is disqualified from acting as a director. A POA document which 

grants authority to deal with corporate shares, does not grant the attorney the right to 

perform duties as a director or otherwise deal with corporate assets as a shareholder. A 

grantor cannot use a CPOAP to grant an attorney the authority to vote at a director’s 

meeting, nor can an attorney sign written resolutions for that director in his or her capacity 

as director. The fiduciary duties of a director cannot be delegated under a CPOAP. In 

other words, directors cannot delegate their powers and have a fiduciary duty to the 

 
46 2010 CarswellOnt 6000 (SCJ). 
47 Silfer Construction Inc v Bank of Montreal, 2010 CarswellOnt 6000 (SCJ) at para 4. 
48 See Caribbean Cultural Committee v Toronto (City), (2002) 21 CPC (5th) 274 (Ont SCJ). 
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company. Directors cannot delegate their duties to a third party. This extends to 

resolutions in writing which cannot be signed by an attorney under a power of attorney.  

While an attorney is permitted to be appointed as a director, in some circumstances, it 

may be more advisable to appoint a neutral third party to act as director to deal with 

corporate assets or the wind-up of a corporation. The attorney, subject to any rights or 

restrictions on the shares, may elect a new director (s) in accordance with Part X of the 

Canada Business Corporations Act and Part IX of the Ontario Business Corporations Act.  

Sometimes there is an incorrect assumption that where there is only a sole director, the 

granting of the CPOAP is sufficient to ensure a smooth transition of corporate governance 

during a time of incapacity of the grantor. Grantors who are sole shareholders and sole 

directors of privately-held companies arguably ought to consider electing additional 

individuals to the board and/or appointing additional officers to ensure that the affairs of 

their company continue to be managed seamlessly in the event they ever become 

incapable of managing property and acting as a director. 

The Alberta case of Melin v Melin49 is an example of the legal issues that can arise when 

capacity is a concern in a closely held family corporation.  

A father had founded and built an autobody and collision repair shop. In early 2018 the 

father executed an Enduring Power of Attorney for Property (what they call CPOAPs in 

Alberta), appointing his adult son and daughter jointly as attorneys. Both worked for the 

father at his business. The power of attorney document had a triggering clause and was 

only to take effect in the event two medical professionals determined that the father was 

“mentally incapable of making reasoned judgments in respect of his estate.”50  

Within days of executing the POA, the son took the father to see a geriatrician to complete 

an assessment of the father’s mental capacity. The geriatrician found him “competent in 

making his own decisions.” A few months later, at a subsequent visit, the geriatrician was 

of the opinion the father suffered from “cognitive problems”. He suffered from memory 

 
49 2018 ABQB 1056. 
50 Melin v Melin 2018 ABQB 1056 at para 18. 
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problems, impaired judgment, lack of insight and was possibly suffering from underlying 

dementia, with the father’s over-use of pain medication possibly playing a role. The 

geriatrician concluded that the father had “neither insight nor capacity to make informed 

decisions about his health or finances”51 and signed a “Declaration of Medical Doctor” 

certifying that the father was incapable of making decision with respect to matters 

pertaining to his estate and that the contingency specified in the Enduring Power of 

Attorney for Property had occurred. The father’s physician provided the second required 

opinion. A few weeks later the father saw another medical professional, this time a 

psychologist who completed a new capacity assessment and concluded that the father 

was “certainly not incapacitated” and that his “mental capacity has improved”.52 His family 

physician also agreed that his mental capacity had improved over time and that with every 

visit he “appears to have increased his capacity.”53 

Meanwhile, during his father’s capacity struggles, the son attempted to enter into an 

agreement with a financial institution to restructure the company to enable him to operate 

the business without his father. The financial institution rejected the Enduring Power of 

Attorney for Property as the legal basis for the son’s exercise of control over the 

company’s facilities with the financial institution. Then, acting in his capacity as one of the 

joint attorneys under the Enduring Power of Attorney for Property, he appointed himself 

as the sole director, shareholder and officer of his father’s company. He did not have the 

consent or approval of his co-attorney to take these actions. The corporate resolution 

indicated that the son held the shares in constructive trust for his father. The son began 

to run the company on his own and to make questionable business decisions. The son 

began paying himself, his wife and two sons, significant salaries from the company, and 

used company funds to purchase vehicles and appliances and to pay off his family’s credit 

cards. 

The father brought an oppression remedy application seeking to have his son’s position 

as director, officer and signing authority of the company be terminated. With respect to 

 
51 Melin v Melin, 2018 ABQB 1056 at para 33. 
52 Melin v Melin, 2018 ABQB 1056 at para 39. 
53 Melin v Melin, 2018 ABQB 1056 at para 53. 
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the son appointing himself as the sole director/officer, Justice Feehan commented: “I have 

not been asked to determine whether the appointment was prima facie invalid or void, 

and I do not, therefore, venture into that issue.”54  

The son brought a cross-application for a court order requiring the father to attend a 

complete geriatric mental assessment to determine his capacity to make decisions with 

respect to his legal and business affairs. Justice Feehan concluded that while the court 

had authority and jurisdiction to order a capacity assessment it was not appropriate to do 

so in this situation. While the father did not have the requisite mental capacity to make 

financial decisions during a short period of time, the evidence showed that the father 

regained his capacity. Further, Justice Feehan noted that a court should be reluctant to 

order a capacity assessment of an individual who has not put his or her capacity at issue 

in the litigation and where it appears that the request of such an assessment is a collateral 

attack on the matters raised by that person.55 

Justice Feehan found the son’s conduct to be abusive and constituted oppression under 

Alberta’s Business Corporations Act. In finding the right remedy, Justice Feehan noted 

that the court could go no further than to correct the injustice or unfairness and to 

intervene in the operation of the company in as minimal way as possible to ensure 

fairness, justice and equity. Justice Feehan decided to confirm and reinstate an order 

made previously in the litigation which included, among other things, that the son and his 

sister would be appointed as joint shareholders and joint directors of the company with 

joint authorized and dual signatories on all banking and credit cards. 

7. CAPACITY ASSESSORS & CAPACITY ASSESSMENTS 

Having now read about the various standards or factors to be considered when assessing 

requisite decisional capacity for your clients, you might be thinking: Should you engage a 

capacity assessor or request that the client undergo a capacity assessment before you  

will act for them?  

 
54 Melin v Melin, 2018 ABQB 1056 at para 99. 
55 Melin v Melin, 2018 ABQB 1056 at para 112. 
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Suggested best practices impress upon lawyers to first meet with clients and make their 

own determination of capacity of the client to instruct before recommending consideration 

of a referral to obtain a capacity assessment. By seeking out a capacity assessment first, 

before making a determination of capacity to instruct, the lawyer assumes that a health 

professional or some other assessor has more knowledge about the legal standards or 

criteria for determining capacity to instruct on the particular matter on which the client 

wants advice. Health professionals will not know the specific legal criteria for determining 

the requisite legal capacity to undertake a particular purpose unless the lawyer details the 

criteria of the decisional capacity to be applied for seeking the assessment.56 

If a lawyer does wish to engage a capacity assessor, it is important to keep some 

information about capacity assessors and capacity assessments in mind. 

First, a ‘capacity assessor’ is qualified and designated to determine whether an individual 

is mentally incapable of certain types of decision-making as described under the provision 

of the SDA.   In some circumstances, the SDA gives capacity assessors the exclusive 

authority to make such determinations. The training of capacity assessors is managed 

and conducted by the Capacity Assessment Office by the Ministry of the Attorney 

General.57   

Second, unless the assessment is ordered by a court, a person has the right to refuse 

to have his or her capacity assessed by an assessor.58  If your client does not want to 

have a capacity assessment completed, they do not have to, and you will have to decide 

if you want to act for the client without one if you have concerns with respect to their 

capacity to enter into the transaction or complete the task at hand.   

 
56 Judith Wahl, Capacity and Capacity Assessments in Ontario, PracticePro website at 5, online: 
https://www.practicepro.ca/wp-content/uploads/2017/06/2007-01-backup-capacity.pdf [accessed on February 
11, 2020] 
57  “Assessor” is defined at subsection 1(1) of the SDA as “a member of a class of persons who are designated by 

the regulations as being qualified to do assessments of capacity.”  The training of capacity assessors is managed 
and conducted by the Capacity Assessment Office, online: 
https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/capacityoffice.php [accessed on February 11, 
2020] 

58  SDA, section 78 and subsection 79(1). 
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Formally requesting that another person’s capacity be assessed can be undertaken in 

limited circumstances:  the assessment must be requested in the statutory prescribed 

form; the person requesting the assessment must indicate that he or she has reasonable 

grounds to believe that the other person is not capable of managing property; and, that 

the requesting person has made reasonable inquiries and found that there is no power of 

attorney for property that authorizes an attorney to manage the other person’s property 

or that there are any other relatives who would seek to act as guardian of property.59 

A capacity assessor’s opinion may also be required if a person has made a power of 

attorney and specified in the document that their incapacity must be proven before the 

power of attorney can be used. If the individual does not mandate within the power how 

incapacity is to be proven, a capacity assessor’s opinion is required. 

A note on capacity assessments: Limitations on capacity assessments were legislated 

in recognition of the serious ramifications of a finding of incapacity on a person’s 

autonomy and future decisions making ability. Notably, Justice Quinn stated in Re. Koch: 

The mechanisms of the SDA and the HCCA are, as I stated at the outset, 
formidable. They can result in the loss of liberty, including the loss of one’s freedom 
to live where and how one chooses. 

…. 

Any procedure by which a person’s legal status can be altered (which is the 
inevitable result on a finding of mental incapacity) must be cloaked with appropriate 
safeguards and capable of withstanding rigorous review.60 

In the same case, Justice Quinn charged assessors with the responsibility of exercising 

extreme diligence in their assessments and reports:  they are obliged to “maintain 

meticulous files”,  inform the subject of his/her right to refuse to be interviewed; to carefully 

explain the “significance and effect” of a finding of incapacity to the person being 

assessed; to inform the subject that he/she may have a lawyer or friend in the interview; 

 
59  SDA, subsection 16(2). 
60  Re Koch 1997 CanLII 12138 (ONSC) at para 89 [emphasis in original]. In this case, Mrs. Koch, the 

allegedly incapable person had been assessed for her capacity to manage property under the SDA, as 
well as her capacity to consent to placement in a care facility under the Health Care Consent Act. 
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to carefully probe answers provided by the subject; to seek verification of answers, all the 

while taking caution not to be influenced by a party “harbouring improper motives.”61  

8. RULES OF PROFESSIONAL CONDUCT  

The Rules of Professional Conduct provide some guidance to the corporate lawyer facing 

clients with potential capacity challenges. 

Rule 3.2-9 provides that a lawyer in dealing with a client who may have compromised 

capacity, is required to maintain as much of a regular or “normal” solicitor-client 

relationship as possible.  This presumes that the client in question has the requisite 

capacity to retain and instruct counsel such that the lawyer may be retained and act on 

his/her behalf.62  

Even if a client may have some capacity challenges, lawyers are still bound by the Rule 

respecting confidentiality, Rule 3.3-1, as the duty of confidentiality is owed “to every client 

without exception.”  The duty survives the professional relationship and continues 

indefinitely after the lawyer has ceased to act for the client, whether or not differences 

have arisen between them. 63 

Rule 3.7 requires a lawyer to only withdraw from representing a client “for good cause.”64  

If a lawyer has ascertained that his or her client is capable of instructing the lawyer, and 

undertaking the particular transactions, then he or she should continue to act.  As for 

situations where capacity later becomes an issue, there are options short of withdrawal, 

including seeking a litigation guardian (as set out in the commentary in Rule 3.2-9).   

Rules 2.2-1 and 5.1 require that a lawyer act with integrity and honourably and ensure 

fairness in representing clients. This holds for clients who have potential capacity 

challenges as well. 

 
61  Re Koch, 1997 CanLII 12138 (ONSC) at para 89. 
62 The Law Society of Ontario, Rules of Professional Conduct, Rule 3.2-9.  
63 Rules of Professional Conduct, Rule 3.3-1. 
64 Rules of Professional Conduct, Rule 3.7. 
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While clients with potentially compromised capacity pose challenges for their lawyers, a 

lawyer who acts for a client is still required to abide by all the duties as set out in the Rules 

of Professional Conduct.   

9. CASE LAW: DUTY & OBLIGATIONS OF LAWYERS 

This section will briefly review some case law that discusses the duties and obligations of 

lawyers where there are capacity concerns.  

The case of The Law Society of Upper Canada v Farant65 involved a disciplinary 

hearing for a lawyer who represented a vulnerable person who was eventually assessed 

as incapable of defending himself from exploitation. In joint submissions, the lawyer 

admitted to charging unreasonable fees, breaching an order of the Court, and misleading 

his client.  

The panel held that:  

The facts admitted by Mr. Farant raise matters which lie at the heart of a lawyer’s 
obligations. The calling of a lawyer is to protect his client. The calling is highest 
where the client is vulnerable. Mr. Farant failed in this calling.  

The lawyer ended up received a 14-month suspension due to mitigating factors. 

In Law Society of Ontario v Kyle,66 a lawyer admitted he failed to serve his client in a 

real estate transaction and subsequent postponements of a vender take back mortgage 

and was in a conflict of interest by failing to adhere to the requirements for joint retainers 

when representing two sellers who were both vulnerable individuals. The sellers were 

mother and son. The mother was elderly and diagnosed with vascular dementia. The son 

had obsessive compulsive disorder and received benefits from the Ontario Disability 

Support Program. Both admitted to being hoarders. Despite this, the lawyer indicated at 

the time of the transaction that he had no concerns regarding capacity. The lawyer failed 

to ensure both his clients fully understood and agreed to the transactions. The parties 

presented joint submission for a penalty of a one-month suspension. The Panel was 

 
65 2005 ONLSHP 31. 
66 2019 ONLSTH 142. 
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concerned that this “penalty was unduly light, given the multiple instances of serious 

misconduct, exacerbated by the vulnerability of the clients and the impact of the 

misconduct on them.”67 The Panel noted that the lawyer’s conduct in “failing to ascertain 

that his clients were fully informed, and consenting was neglectful and careless.”68 

Ultimately, the Panel concluded that while a one-month suspension was on the “very light 

side” considering the “vulnerability of the clients and the extent of their financial losses” 

the Panel’s role when presented with a joint submission was to determine if it was 

“unconscionable”.69 They did not believe the one-month suspension met the 

unconscionability test, so they adopted the joint penalty proposed, “with significant 

reservations”.70 

Re Kozak Estate71 is a recent case out of Alberta that deals with undue influence. An 

older adult, Ted, met Maryann at a gun show. Ted sold a farm that had been in the family 

for more than a century and bought a new house and invited Maryann to stay. Ted was 

head over heels and proposed, but no date was ever set for the wedding. Eventually, Ted 

went into care, made a new will and powers of attorney favoring Maryann. Unfortunately, 

Maryann ran through Ted’s life savings and a new line of credit. She rarely visited Ted 

but used his funds to gamble all over Alberta. 

The court eventually held that Ted’s last will was invalid as a result of undue influence. 

The court commented on the difficulties facing lawyers where there may be a hidden 

narrative of undue influence:  

…unless there were obvious signs that something was amiss, as there was not in 
this case, the lawyer is not in a position to go beyond his or her capacity 
examination to test the information the client brings. The lawyer doesn't know how 
it is or why it is that the client has adopted the understanding that produces the 
instructions. The lawyer doesn't know and can't know what influences have been 
working on the client. Those influences may be operative, hard at work, while the 
meeting progresses. A third party who has controlled and manipulated a client can 
continue to control and manipulate that client while not being physically present. 

 
67 Law Society of Ontario v Kyle, 2019 ONLSTH 142 at para 51 
68 Law Society of Ontario v Kyle, 2019 ONLSTH 142 at para 52. 
69 Law Society of Ontario v Kyle, 2019 ONLSTH 142 at para 62 
70 Law Society of Ontario v Kyle, 2019 ONLSTH 142 at para 62. 
71 2018 ABQB 185. 



 

31 
 

And finally, in Walman v. Walman Estate72 the deceased, Murray, married his second 

wife, Estelle, in 1991, and made several property transfers and new wills that benefitted 

her significantly. Murray’s two sons, with whom he was close, were disinherited. Murray 

had Parkinson’s and Lewy Body dementia during this time, such that the first lawyer he 

asked to draft the wills requested that he undergo a capacity assessment. Instead, he 

and Estelle went to a different lawyer.  

The Court held that Murray lacked testamentary capacity and was, in any event, unduly 

influenced in preparing the latter wills. The drafting solicitor did many things right, 

including meeting with Murray alone, keeping notes, and asking Murray questions about 

his assets.  

However, the court held that in the circumstances, the lawyer had an obligation to address 

the substantial wealth transfers to Estelle, the disinheritance of Murray’s sons, and 

Murray’s health issues when investigating capacity and undue influence. 

So, we see that lawyers can get into trouble, advertently or inadvertently, with the 

presence of capacity and related vulnerability issues in a retainer. The Rules of 

Professional Conduct, statute, and the common law are essential in assisting a lawyer is 

these cases.  

But, ultimately, lawyers must satisfy themselves that their client is capable of giving 

instructions and executing whatever documents a retainer requires and be prepared to 

defend the position taken. 

10. INDEPENDENT LEGAL ADVICE  

A lawyer who agrees to provide independent legal advice (ILA) must not take on this role 

lightly. The duty of care, especially in certain demographics and circumstances, requires 

a high degree of integrity and professionalism.  

Providing legal advice under a limited scope retainer with respect to only one particular 

transaction can have its challenges; this is especially true when the lawyer is meeting the 

 
72 2015 ONSC 185. 
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client for the first time, knows little about the client had little background information and 

the client is older and possibly vulnerable, dependant, possessing physical and/or 

cognitive impairments. 

The standard of care for providing proper ILA generally has been discussed in a number 

of decisions including Goodman v. Geffen,73 Inche Noriah v. Shaik Allie Bin Omar74 and 

Tulick v. Ostapoweich.75  

The case of Inche is authority for the proposition that in providing ILA a lawyer must not 

only explain the nature and effect of the contract or guarantee or transaction to the client, 

but must also have a broader understanding of the client’s assets, the risk of the 

transaction and any alternatives for accomplishing the transaction without risk. 

The Supreme Court of Canada observed that ILA addresses two primary concerns, 

namely that a person understands a transaction and that a person enters into a 

transaction freely and voluntarily.76 This raises the importance of the interplay of 

capacity and undue influence in providing ILA. ILA is usually the best evidence to prove 

free will and is the best way to rebut the presumption of undue influence.  

It is not for the ILA lawyer to approve of the transaction if the ILA client understands the 

nature and effect of the transaction and has freely chosen to enter into the transaction.  

The Law Society of British Columbia has provided the following advice to lawyers when 

giving ILA:  

When giving independent legal advice, it is important to go much further than 
explaining the legal aspects of the matter and assessing whether the client 
appears to understand your advice and the possible consequences. You must 
consider whether the client has capacity and whether the client may be 
subject to undue influence by a third party. Further, if the client has 
communication issues (e.g. limited knowledge of the English language), you 
should ensure that the client understands or appears to understand your advice 
and the related documents. You may need to arrange for a competent interpreter. 

 
73 1991 CanLII 69 (SCC), [1991] 2 SCR 353. 
74 [1929] AC 127 (PC). 
75 (1988), 62 Alta LR (2d) 384 (Alta QB). 
76 See Gold v Rosenberg [1997] 3 SCR 767. 
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It is reasonable for ILA lawyers to proceed cautiously and protect themselves where there 

are capacity or undue influence concerns in an ILA retainer. To meet the standard of a 

reasonably competent lawyer, it is somewhat trite to say that an ILA lawyer must 

determine whether the ILA client has capacity to enter into the transaction for which the 

ILA is being provided.  

11. RED FLAGS & BEST PRACTICES: CAPACITY  

• Is your client showing signs of intellectual impairment, memory problems, 

disorientation, poor attention? Unaware of risks to self and others? Irrational 

behaviour, reality distortion, delusions? Unresponsive and an inability to make a 

decision? Cannot easily identify assets or family members? 

• Is there an individual who tends to come with your client to appointments; or is in some 

way significantly involved in his/her legal matter? If so, what is the nature of the 

relationship between this individual and your client? 

• What are the familial circumstances of your client? Is he/she well supported; more 

supported by one family member; if so, is there a relationship of dependency between 

the client and this person?  Is there conflict within your client’s family?  

• Has the client made any gifts? If so, in what amount, to whom, and what was the timing 

of any such gifts? 

• Have there been any recent changes in the person’s estate planning document(s) or 

corporate management? What was the timing of such changes and what was the 

reason for the change? For instance, did any changes coincide with a shift in life 

circumstances, situations of conflict, or medical illnesses? 

• Have different lawyers been involved? If so, why has the client gone back and forth 

between different counsel?  

• Does the substance of the corporate transaction or legal steps the client is asking you 

to do seem rational?  
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• Has the client had any recent significant medical events? Does the client have a 

physical impairment of sight, hearing, mobility or other? Have any medical opinions 

been provided in respect of whether a client has any cognitive impairment, 

vulnerability, dependency? Is the client in some way susceptible to external influence? 

• Are there any communication issues that need to be addressed? Particularly, are 

there any language barriers that could limit the grantor’s ability to understand and 

appreciate the planning document at hand and its implications?  

Best Practices 

• If the lawyer is confident that the client meets the applicable legal standard for requisite 

capacity, it should be clearly indicated in the file notes.  Lawyer’s notes should be 

thorough and carefully recorded and preserved, because issues of capacity or rather 

allegations of incapacity to make a decision, can cause complications and significant 

associated litigation cost consequences many years after the legal services have been 

rendered.  

• It is suggested for lawyers to take extra time in asking the client probing questions, to 

give the client a chance to answer carefully, to provide the client with as much 

information as possible about the legal decision or proceedings contemplated.  All 

questions and answers should be carefully recorded in detail. It is important not to edit 

or interpret the client’s comments. 

• Lawyers ought to exercise additional caution in circumstances where a third party who 

may seek to benefit from the transaction brings the client to the office, facilitates the 

meeting, and/or appears overly involved in the process.  

• Checklists should be created to assist in your practice to help identify red flags, undue 

influence, capacity concerns, when considering client instructions. 

• Consider declining the retainer where there remains significant reason to believe that 

undue influence may be at play and you cannot obtain instructions. 
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• Be mindful your rules under the Rules of Professional Conduct.  

This paper is intended for the purposes of providing information only and is to be used 
only for the purposes of guidance.  This paper is not intended to be relied upon as the 
giving of legal advice and does not purport to be exhaustive.  
 
Kimberly A. Whaley, Whaley Estate Litigation Partners,  March 2020   

 
 
 

 

 

 

 

 

 

 


