
PROTECTING OLDER ADULTS
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Disclaimer
• This presentation is provided as an information service by the presenting 

lawyers and the Ontario Bar Association. It is current only as of the date of 
the presentation and does not reflect subsequent changes in the law.

• This presentation does not constitute legal advice or establish a 
solicitor/client relationship by way of any information contained herein.

• The contents are intended for general information purposes only and 
under no circumstances can be relied upon for legal decision-making.

• Attendees are encouraged to consult with a qualified lawyer to seek advice 
concerning the specifics of their particular situation.

2



Key Lessons in this Presentation
1. Elder abuse: the basics
2. Risk Factors: vulnerability and lack of capacity
3. Risk Factors: positions of trust
4. Legal Remedies for elder abuse
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1. Elder Abuse: what is it?
• Elder abuse can take many different forms:
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1. Elder Abuse: what is it?
• Elder abuse occurs when there is an imbalance of power or control

• Abuser either limits or takes control over rights and freedoms of older adult
• Abuse/violence used to intimidate, humiliate, coerce, frighten or simply to make the 

older adult feel powerless

• Elder mistreatment is multidimensional phenomenon
• Broad range of behaviors, events, and circumstances
• Recurrent in up to 80% of cases

• Source: http://www.elderabuseontario.com/what-is-elder-abuse/
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1. Elder Abuse: how common is it?
• Serious and growing problem

• Data in Canada is limited, likely due to unreported cases
• Annually, between 2 - 10% of older adults experience some type of elder abuse

• Currently 2 million adults aged 65+ (14.6% of Ontario population)
• So between 40,000 & 200,000 Ontario older adults have experienced or are 

experiencing elder abuse

• Source:  http://www.elderabuseontario.com/what-is-elder-abuse/
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1. Elder Abuse: let’s focus on 2 examples
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1. Elder Abuse: let’s focus on 2 examples
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• Taking Money from older people without asking
• “Tricking” older people into signing over assets or money
• Using trust or authority to take advantage financially of an older adult

Financial Abuse

• Pushing, hitting, limiting mobility and freedom of movement
• Injuries occurring during caregiving
• Sex without capacity to consent (can include married couples)

Physical Abuse



2. Vulnerability and lack of capacity

“In my opinion, there is little to distinguish individuals 
suffering from Alzheimer’s disease or severe dementia 
from children. Both are among the most vulnerable 
members of our society. Just as one is forbidden to 
strike a baby, one is forbidden to strike 
a vulnerable, elderly person.”

R. v. Foubert, 2009 CanLII 64826 (ON SC), 
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2.a) Vulnerability: what is it?

Examples:
• Dependence: need help from others for daily activities
• Isolation: loss of connection to family members, friends
• Physical frailty: poor physical health
• Poor cognition*: memory problems, lack of insight
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2.a) Vulnerability: what is it?
• Not every older adult is vulnerable.

• Vulnerability is not unique to older adults, but the 
aging process can sometimes increase 
vulnerability

• Vulnerability is a continuum: the more isolated, 
frail, or dependent a person is, the more 
vulnerable he or she may be
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2.b) Lack of capacity: what is it?
A two-part legal test: 

1) ability to understand information necessary to 
make a decision, 
and
2) ability to appreciate consequences
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2.b) Lack of capacity: what is it?

Capacity is decision-specific. This means 
there is a different capacity test for each type 
of decision. For example:

• to lend someone a large sum of money
• to pay or not pay your bills
• to manage your healthcare
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2. Vulnerability and lack of capacity

The law recognizes vulnerability and lack of capacity as 
characteristics of Elder Abuse. 

The law takes it seriously if older adults who are 
vulnerable and/or lack capacity suffer abuse.
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3. Positions of trust

“The [parents] were vulnerable people when they arrived in 
Canada. They spoke no English and they trusted [their adult 
children]. Clearly, this was a case of elder abuse. My findings 
about the [adult children's] reprehensible conduct should serve to 
deter not only [these adult children], but others who may consider 
similar misconduct in the future if they gain control of the finances 
of elderly and vulnerable people.”
Danilova v. Nikityuk, 2017 ONSC 4016 (CanLII)
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3. Positions of trust: Fiduciaries
•Lawyers
•Bankers
•Investors
•Attorneys under a Power of Attorney
•and others, depending on the 
circumstances
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3. Positions of trust: power of attorney

• In its simplest form, a Power of Attorney is a document 
that you sign to authorize someone to do something on 
your behalf

• The Substitute Decisions Act prescribes the 
requirements for the creation of different types of 
Powers of Attorney documents in Ontario. 
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3. Positions of trust: power of attorney
• Definitions:

• “POA” stands for Power of Attorney – the document
• “Grantor” signs the POA
• “Attorney” is the person authorized in the POA to act on 

behalf of the Grantor
• “Continuing” POA is a POA document that remains in effect 

after the Grantor is not longer legally capable of instructing 
the Grantor

• “Property” means assets, money, land, house, etc.
• “Personal Care” decision include those related to health 

care, hygiene, shelter, nutrition, clothing, and safety
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3. Positions of trust: power of attorney
Continuing Power of Attorney for Property

• Unless document lists restrictions, the Attorney can do anything Grantor 
could have done with the Grantor’s property, except make a Will on behalf 
of the Grantor

• What mischief could this cause?
• Houses can be mortgaged/transferred using a CPOAP
• Bank accounts can be transferred using a CPOAP
• Other assets can be transferred using a CPOAP
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3. Positions of trust: power of attorney
Power of Attorney for Personal Care

• The Attorney can make any personal care decisions on behalf of the 
Grantor that the Grantor could have done 

• This document does NOT authorize the Attorney to make decisions 
regarding property, but rather, personal care decisions

• Examples: what medical treatment, where the person lives, etc.
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3. Positions of trust: In Summary
Fiduciaries, including Attorneys under POAs, have a lot of power, 
and are subject to scrutiny by the Courts. This is especially so 
when the fiduciary or attorney abuses/breaches their duties to an 
older adult who is vulnerable or lacks capacity

“The [elderly parents] put their trust and faith into [their children’s] 
hands when they transferred all of their assets to [their 
children]. That trust had been built up over years. …That trust 
was broken immediately upon immigration by the [elderly 
parents].”

21



4. Legal Remedies for Elder Abuse
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4. Legal Remedies: Civil Litigation
• Court can order the fiduciary to:

• Pay money back 
• Return property that has been transferred improperly

• Court can also take away power by declaring 
certain documents, such as POAs, to be void
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4. Legal Remedies: Civil Litigation
• Drawbacks: Costly, time-consuming
• But Courts will try to protect the vulnerable

“If the general principle that trial evidence should be given orally 
in court is applied without permitting exceptions in cases such as 
[mother’s], the ability of the law to protect the most vulnerable 
people, such as [mother], would be undermined. The reasons for 
[mother’s] current inability to testify – namely her age and health, 
are the very same indicators of her vulnerability. …This evidence, 
in my view, is clearly admissible.”
Wedemire v. Wedemire, 2017 ONSC 6891 (CanLII) 
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4. Legal Remedies: Criminal Charges
• There is no criminal charge of “elder abuse”

• Instead, there are 13 or so other charges in the Criminal Code of Canada
which can apply, including:

• Theft
• Theft by Power of Attorney
• Fraud
• Assault
• Sexual Assault

• If elder abuse is a motivating factor in a crime, it may be considered an 
aggravating factor in sentencing under section 218.2 of the Criminal Code
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4. Legal Remedies: Criminal Charges
• Report suspicions of elder abuse to the police

• Police may investigate, and if they find elder abuse has happened, the Crown may lay 
charges against the alleged abuser

• Unlike civil proceedings:
• criminal proceedings are brought by the Crown Attorney – i.e., the public, and thus the 

prosecution is funded publicly 
• the criminal route is often less expensive, but it can be difficult to get a matter before 

the Court since the complainant does not have the ability to prosecute or not – the 
Crown does this
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4. Legal Remedies: Case Studies
• Zimmerman v. McMichael Estate, 2010 ONSC 2947 (CanLII)

• Attorney of Mrs. McMichael (art collection fame) did not account for actions taken under 
POA and ordered to reimburse $450,000 compensation he pre-paid to himself

• McMaster v. McMaster, 2013 ONSC 1115 (CanLII)
• Brother gets declaration removing his brother as co-attorney for their mother after 

mishandling and dwindling estate once in excess of $5,000,000

• R v Davy, 2015 CanLII 10885 (ON SC)
• Daughter and son-in-law sentenced to 2 concurrent 12-month terms for failing to provide 

the necessaries of life to her mother, causing permanent injury to her health and 
endangering her life

• R. v. Kaziuk, 2012 ONCJ 34 (CanLII).
• Only son sentenced to 2 concurrent 10-year terms for theft and fraud which decimated his 

mother’s $2,000,000 holdings



Resources
• Ontario Bar Association (OBA) Elder Law 

Section Executive
• https://www.oba.org/Sections/Elder-

Law/Executive 
• OBA Find a Lawyer Tool

• https://www.oba.org/For-the-Public/Find-
a-Lawyer 

• Office of the Public Guardian and Trustee
• https://www.attorneygeneral.jus.gov.on.c

a/english/family/pgt  
• Advocacy Centre for the Elderly (ACE)

• http://www.advocacycentreelderly.org
• Your local police service. In Toronto: 

• http://www.torontopolice.on.ca
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• Crime Stoppers (for anonymous 
crime reporting): 
• 1-800-222-TIPS (8477) 

• Long-Term Care ACTION Line: 
• 1-866-434-0144 or TTY: 1-800-

387-5559
• Retirement Homes Regulatory 

Authority: 
• 1-855-ASKRHRA (275-7472)

• PGT investigation unit: 
• 416-327-6348 or 1-800-366-0335

• Senior Safety Line (operated by 
Elder Abuse Ontario): 
• 1-866-299-1011



Disclaimer
• This presentation is provided as an information service by the presenting 

lawyers and the Ontario Bar Association.  It is current only as of the date of 
the presentation and does not reflect subsequent changes in the law.

• This presentation does not constitute legal advice or establish a 
solicitor/client relationship by way of any information contained herein.

• The contents are intended for general information purposes only and 
under no circumstances can be relied upon for legal decision-making.

• Attendees are encouraged to consult with a qualified lawyer to seek advice 
concerning the specifics of their particular situation.
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QUESTIONS?

Please fill out our evaluation form.
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