
  

                                            
 
 
 

                                                       
 

 

 

 
 
 

Case Comment on Haines v. Haines Estate: Judge Warns of Potential 
Modern Day Bleak House in Litigation to Remove Estate Trustees 
 
Kimberly A. Whaley, Whaley Estate Litigation  
 
In the recent case of Haines v. Haines Estate 2012 ONSC 1816, Justice Nolan had these words 
of caution for the litigants: 
 
"It is a trite observation that the longer estate related litigation continues, the more that 
bitterness and resentment festers. As well, all the parties, . . .would do well to  keep in mind 
the experience of the beneficiaries in Charles Dickens' Bleak House - by the time the long, bitter 
litigation ended, all of the assets of the estate had been used up in legal costs and there was 
nothing left for the beneficiaries." 
 
Facts: 
 
When William Haines died in 2007 three of his six children were appointed executors of his 
estate in accordance with his Will. The main asset of the estate was a farm which was being 
managed by his widow, Hazel, and two of his sons, one of whom was an executor. The 
deceased's wife also commenced a family law proceeding against the estate for equalization 
under Part 1 of the Family Law Act R.S.O 1990 c.F.3. Since 2007 no concrete steps had been 
taken to administer the estate which led to two competing applications for the removal of 
executors.   
 
One application was brought by the non-executor son who was co-managing the farm and was 
a beneficiary of the estate. He wanted to have all three executors removed and have a third 
party lawyer replace them. His mother and brother (who he co-managed the farm with and who 
was one of the executors) agreed with his application. The mother and these two brothers 
referred to themselves as the "Farm Group". 
 
Pitted in opposition to the Farm Group was the "Non-Farm Group", which consisted of the other 
two executors. They brought their own application seeking to have the Farm Group executor 
removed and for just the two of them to continue as executors.  
 
The Farm Group alleged that the Non-Farm Group executors should be removed as they 
deliberately failed to find replacement financing for the farm when the bank gave them notice 
that it would no longer provide financing. The Non-Farm Group argued that the Farm Group 
executor should be removed as: he was the main root of distrust amongst the executors; was 
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the reason why the administration of the estate was delayed; and that he had an obvious 
conflict as he wanted to acquire the farm. 
 
The Law: 
 
In reviewing the test for removing executors, Justice Nolan confirmed that the court had 
jurisdiction to remove executors under section 37.1 of the Trustee Act, R.S.O. 1990 c.T.23 and 
at common law.  
 
Justice Nolan canvassed leading and recent cases on the removal of estate trustees, including, 
Limebeer Estate (Re), [2005] O.J. 375; Letterstedt v. Broers (1884), (1883-1884) L.R. 9 App. 
Cas. 371 (South Africa P.C.); Johnson v. Lanka, 2010 ONSC 4124; and, Venables v. Gordon 
Estate, 2012 ONSC 956.  
 
The court summarized the following principles:  
 

1. The court will not lightly interfere with the testator's choice of estate trustee; 
2. Clear evidence of necessity is required; 
3. The court's main consideration is the welfare of the beneficiaries;  
4. The estate trustee's acts or omissions must be of such a nature as to endanger the 

administration of the trust; and 
5. Courts will more readily intervene to remove an executor in circumstances in which the 

hostility is between executors. 
 
 

Application of Law and Findings: 
 
Based on the affidavit evidence before her, Justice Nolan concluded that the two Non-Farm 
Group executors should remain and the third Farm Group executor should be removed.  
 
Justice Nolan was not swayed by the argument that the Non-Farm Group executors deliberately 
failed to find alternate financing for the farm so that the farm operation would fail and have to be 
sold. Justice Nolan found that "an equally plausible view is that [the Farm Group executor] 
deliberately approached [the bank] in a manner designed to have [the bank] withdraw its 
financing so Hazel could step in an arrange financing with another institution with which the 
family has some personal connection as a way of bolstering her claim that she is a fifty percent 
partner in the farm operation." 
 
Instead, Justice Nolan found that the Non-Farm Group executors played no role in the 
dissension that resulted between them and the third executor. She found that Farm Group 
executor was the "executor who has been the executor primarily responsible for creating the 
climate of distrust that has been the root cause of the failure of the executors to effectively carry 
out their duties to all of the beneficiaries. [He also] has an obvious conflict because he wants to 
acquire the farm." She also found that the Non-Farm Group executors understood their 
obligations to the beneficiaries of the estate and that there could be no liquidation of any assets 
of the estate until the family law claims asserted by Hazel were dealt with on a final basis. 
 
Justice Nolan also ordered all three executors to pass their accounts from the date they 
assumed responsibility until the date of the order.  
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The Court ended this decision with the "Bleak House" warning quoted above about the risks of 
prolonged litigation and the depletion of the Estate assets. This warning was particularly apt in 
this situation, where the estate really only had one asset, the farm. 
 
 
 
Further Resources:  
 
For more information on the removal of estate trustees see the paper written by Kimberly 
Whaley for the LSUC Estate Litigation Essentials 2012 "The Removal of Executors" at: 
http://whaleyestatelitigation.com/blog/2012/10/presentation-lsuc-estate-litigation-essentials-
2012-the-removal-of-executors/  and the article published in The Lawyers Weekly on November 
30, 2012 called "Executor Exit: Removing a Trustee" at: 
http://www.lawyersweekly.ca/index.php?section=article&volume=32&number=29&article=3 
 
 
 

 

This paper is intended for the purposes of providing information only and is to be used only for 
the purposes of guidance.  This paper is not intended to be relied upon as the giving of legal 
advice and does not purport to be exhaustive. Please visit our new website at 
http://www.whaleyestatelitigation.com  
 
 Kimberly A. Whaley                  April 2013 

 
 
 
 
 


