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Introduction 
•  What is a “valid” gift? 

– An intention to donate  
– Acceptance of the gift  
– A sufficient act of delivery or transfer 

•  “An incomplete gift is nothing more than an intention to gift. 
The donor is free to change his mind.” - Kavanagh v. Lajoie 
2014 ONCA 187 
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Common Law Grounds of Attack 
•  Lack of Intent  

–  Of three elements – Intention is often disputed  
–  Onus on person receiving gift to prove intent 
–  Presumption of bargains, not gifts 

•  Evidence of Intent 
–  Relevant to intention of giftor at time of transfor 
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McMurtry v McMurtry 2016 ONSC 2853 
•  Son argued father gifted shares in family company 
•  Only his own uncorroborated evidence of a meeting 

in the 1980s where father “gifted” shares 
•  Insufficient evidence to prove intention 

 



STEP Toronto                                                                                                                                                                  Page 5 

Non Est Factum 
•  A defence  
•  Plea that a deed or other formal document is declared void for 

want of intention 
•  Onus on person attacking gift 
•  Must show: 1) they were not careless, and 2) the document 

signed was different from the one they thought they were 
signing 

•  See Servello v. Servello 2015 ONCA 434 
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Lack of Capacity 
•  A donor requires: a) the ability to understand the nature of the 

gift and b) the ability to understand the specific effect of the 
gift in the circumstances 

•  Gifts of significant value – standard for testamentary capacity 
may apply 

•  See Foley v McIntyre 2015 ONCA 382 
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Common Law Coercion / Duress 
•  A defence 
•  If donor was coerced into giving a gift or made a gift under 

duress - gift will be void 
•  Actual or threatened violence or imprisonment 
•  Outright coercion occurs rarely and is hard to prove 
•  Distinct from equitable undue influence, but can be alleged 

concurrently 
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Common Law Fraud / Tort of Deceit 
•  Five elements: 

–  A false statement by defendant 
–  Defendant knowing statement is false 
–  Defendant having intent to deceive 
–  False statement is material and induces plaintiff to act 
–  The plaintiff suffered damages 

•  See Holley v. Northern Trust Co. 2014 ONCA 719 
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Equitable Grounds of Attack 
Undue Influence 
• Equitable principle to set aside transactions where an individual 
exerts such influence on grantor or donor that it cannot be said 
that his / her decisions are wholly independent 
• Onus on party alleging undue influence 
• Two classes: Actual vs. Presumed 
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Actual Undue Influence 
•  Where a gift is secured by unacceptable means 
•  No relationship necessary 
•  Unfair and improper conduct, some coercion from outside, 

some overreaching, some form of cheating, etc. 
•  Often happens when influencer and victim are alone – but can 

be proven by circumstantial evidence 
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Presumed Undue Influence 
•  Also called “undue influence by relationship” 
•  Does not depend on proof of reprehensible conduct 
•  Equity will intervene to prevent influence in certain 

relationships from being abused 
•  ‘Special relationship’ – determined by ‘smell test’: Does a 

potential for domination inhere in the relationship? 
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Presumed Undue Influence cont. 
•  Rebut presumption of undue influence: 

–  Show no actual influence 
–  ILA 
–  Ability to resist influence 
–  Donor knew and appreciated what s/he was doing, or 
–  Undue delay in prosecuting claim, acquiescence or 

confirmation by deceased 
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Zeligs v. Janes 2015 BCSC 7 
•  Court found presumption of U/I between adult daughter and 

her mother in transfer of mother’s valuable property into joint 
tenancy with daughter: 
–  mother was 94,  
–  daughter was attorney under POA, 
–  daughter was living with mother, 
–  gratuitous transfer 
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Zeligs cont. 
•  However…. 
•  Court found daughter rebutted presumption 

–  No evidence of actual influence 
–  Mother had ILA 
–  Despite mother’s physical frailties mother was lucid, 

assertive about her interests and able to resist undue 
influence 
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Morreale v Romanino 2016 ONSC 3427 
•  Similar facts to Zeligs  
•  Adult child acting as caregiver for older parents 
•  Lived with parents whole life 
•  Parents gifted only significant asset to her 
•  Despite “special” relationship no presumption of 

undue influence  



STEP Toronto                                                                                                                                                                  Page 16 

Elder Estate v Bradshaw 2015 BCSC 1266 
•  Older adult / Younger caregiver 
•  Inter vivos gift of $120,000.00 to caregiver 
•  Nephews, after uncle’s death, sought to have gift set aside as 

relationship was a fiduciary relationship and gave rise to 
presumption of undue influence 
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Elder Estate cont. 
•  Court:  

“The generic label ‘caregiver’ does not necessarily denote a 
fiduciary relationship or a potential for domination. . . The 
nature of the specific relationship must be examined in each 
case to determine if the potential for domination is inherent in 
the relationship.” 
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Elder Estate cont. 
•  Evidence from the older adult’s financial advisor, support 

worker, real estate agent, case manager, and lawyer 
•  All were specifically looking for U/I and saw none 
•  Court did not find the potential for domination in this 

relationship 
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Unconscionable Bargain 
Presumption where: 
1) The gift maker suffers from disadvantage or disability, such as 
limited capacity, lack of experience, poor language skills or any 
other vulnerability – unable to enter transaction while protecting 
own interests; AND 
2) Substantial unfairness or disadvantage on the gift maker  
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Unconscionable Procurement 
•  Two elements must be present: 
•  1) A significant benefit obtained by one person from another, 

and 
•  2) An active involvement on the part of the person obtaining 

that benefit in procuring or arranging the transfer from the 
maker. 
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Unconscionable Procurement  
•  Leading case: Kinsella v Park 1913 CarswellOnt 781 (CA) 

–  Older adult left impoverished after personal cheques made 
out to lawyer were cashed in favour of her daughter 

–  Thought she was entrusting money to lawyer for 
safekeeping; not making gifts to her daughter 
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Conduct Based Attacks 
•  Lack of Delivery 
•  Professor Ziff: “. . .the acid tests appear to be whether or not 

(1) the donor has retained the means of control; or (2) all that 
can be done has been done to divest title in favour of the 
donee” 
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Bayoff Estate 2000 SKQB 23 
•  Handing keys over and saying “everything there is yours” was 

insufficient delivery to perfect gift of contents of safety 
deposit box 

•  Court: “Where it is not possible to physically deliver a gift due 
to its size or bulk, symbolic delivery will suffice. . .I doubt, 
however, that simple delivery of a key can or should be 
regarded as symbolic delivery of a gift contained in a safety 
deposit box” 
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McMurtry v. McMurtry 2016 ONSC 2853 
•  Father did not complete an act sufficient to affect a 

gift of the shares 
•  Did not sign anything 
•  Not recorded in Minute Book 
•  Lawyers not advised of “gift” 



STEP Toronto                                                                                                                                                                  Page 25 

Lack of Acceptance 
•  Professor Ziff: “Acceptance of a gift involves an understanding 

of the transaction and a desire to assume title. . .in the ordinary 
case, acceptance is presumed to exist” 



STEP Toronto                                                                                                                                                                  Page 26 

Leclair v. Canada 2011 TCC 323 
•  Father gratuitously transferred property into name of daughter 

without telling her 
•  Daughter discovered she owned property when CRA wrote her 

a letter – wanted father to take it back 
•  Gift of property was void ab initio as no knowledge or 

acceptance of gift, and was repudiated 
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McMurtry v. McMurtry 2016 ONSC 2853 
•  After alleged “gift” of shares, son continued ato act as 

if they belonged to his father 
•  Signed off on income tax returns that stated father 

owned shares 
•  His conduct did not amount to an acceptance of the 

“gift” 
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Statutory Attacks 
Fraudulent Conveyances 
• Intent to deplete one’s assets and one’s estate prior to death to 
avoid providing for dependant spouse, child, creditor or other 
may amount 
• Ontario: 
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Statute of Frauds 
•  Certain kinds of contracts must be in writing, such as sale or 

transfer of land 
•  See Kavanagh v. LaJoie and King v. King  
•  Both cases - Father promised to gift property to son but 

changes mind.  
•  Oral gift of land contrary to Statute of Frauds 
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Inter Vivos Gifts – Predatory Marriage 
•  Juzumas v. Baron 2012 ONSC 7220 
•  Transfer of older adult’s house to caregiver’s son 
•  Undue influence 
•  Unconscionability  
•  See also Ross-Scott v Potvin 2014 BCSC 435 
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Conclusion & Resources 
•  Future significant transfer of wealth between 

generations 
•  Large inter vivos transfers should be scrutinized 

closely 
•  See “Resource Centre” at www.welpartners.com  
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Questions? 


