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Intro:  

! Complexity in estate and trust planning: rising divorce rate, second and third 
marriages or older adult co-habitations, recognition of same-sex partnerships, step-
children, genetically procured children etc……. 

! Increasing number of estate disputes arising from later in life partnerships 

! Volume of court cases with blended, fractured, complex family units has exploded 

! Rapidly aging population 

! In Canada, changes and shifts as a result of : 

! the increased prevalence of unmarried cohabiting partners;  

! equality of same-sex partnerships 

! remarriages and re-partnerships 

! children from multiple relationships, children, step children adopted children and 
children procured through genetic assistance with many parents 

! all results in disputes between different factions of the complex family connected to 
each other often only by a deceased person  

Sampling of disputes that can arise after death: 

! Intestate succession 

! Family Law Act elections/applications/division of property 

! common law spouse claims  

! enforcement of spousal support orders, domestic contracts   

! dependant’s support claims 

! unjust enrichment and its legal and equitable remedies 

! pension, beneficiary, and other designations 

! jointly held assets, accounts, real property 

! inter vivos transfers 

! revocation of Will on marriage (in some provinces) 

! claims by biological children and other “children” 

! predatory marriages and relationships for financial exploitation 



Avoiding Estate Litigation as Executor: 

Duties and Liabilities of a Trustee 
 

As fiduciaries, estate trustees are ultimately subject to all fiduciary duties which attach to 
the position. Consequently, estate trustees,  

1. Must exercise ordinary care and prudence;  

2. Must follow the directions contained in the Will or other governing document 
(unless the court authorizes changes or the beneficiaries consent);  

3. Must treat all beneficiaries impartially and with an even hand unless otherwise 
directed in the governing document; 

4. May not delegate her authority to make decisions in connection with the 
administration of the trust property to anyone else; 

5. May not personally profit as a trustee from her dealings with the trust property or 
with the beneficiaries;  

6. May not place herself in or perceive to be acting in conflict with the best 
interests of a beneficiary; 

7. Must keep and maintain records and produce accounts upon reasonable notice; 
and 

8. Must not unreasonably delay the estate’s administration. 

Although the duties and liabilities of an estate trustee do not change as a result of rapidly 
rising or falling asset values, time-pressures and complexity can interfere with the benefits 
of consulting with advisors and beneficiaries, as well as documenting those consultations.   

Duty to Inform and Account  
 

One of the most important duties of an estate trustee is to maintain accurate and complete 
records showing your dealings with the Estate of the Deceased, including real and 
personal property and estate money. The reason for this is that, in law, the beneficiaries of 
the trust have an absolute right to request from the trustee a detailed account of his or her 
dealings at any time throughout the duration of the administration of the estate. As such, a 
trustee has a duty to afford all reasonable facilities for inspection and investigation of his 
or her accounts.  

Increasingly so, our case law is leaning towards transparency and though there are 
instances where documents may reasonably be held in confidence by trustees, most 
information relating to the administration of a trust is compellable, including: 

• All bills, receipts, and invoices; 
• All banking records, such as bank statements, passbooks, cancelled cheques;  
• Legal advice; 



• Accounting advice; 
 

We would strongly encourage you to keep a detailed record and ledger showing all 
receipts and disbursements and all investments made and reasons for making same in 
respect of the trust and estate.  

 

The Prudent Investor Rule 
 
Subsection 27(5) of the Trustee Act, R.S.O. 1990, c. T.23, provides insight to estate 
trustees when deciding whether and how to invest assets. It mandates that a trustee must 
take into consideration the following 7 criteria when planning the investment of trust 
property: 

1. General economic conditions; 

2. The possible effect of inflation or deflation; 

3. The expected tax consequences of investment decisions or strategies; 

4. The role that each investment or course of action plays within the overall trust 
portfolio; 

5. The expected total return from income and the appreciation of capital; 

6.  Needs for liquidity, regularity of income and preservation or appreciation of capital; 
and 

7. An asset’s special relationship or special value, if any, to the purposes of the trust 
or to one or more of the beneficiaries. 

Subsection 27(6), requires that a trustee diversify the investment of trust property to an 
extent that is appropriate to, (a) the requirements of the trust; and (b) general economic 
and investment market conditions.  Subsection 27(7) and (8) are important in that they not 
only permit a trustee to obtain advice in relation to the investment of a trust property 
(subsection 27(7)), but they also free a trustee from liability for relying on such advice, “if a 
prudent investor would rely on the advice under comparable circumstances.”   

Protections Afforded to the Trustee 

Section 28 of the Trustee Act protects a trustee from liability to the trust arising from the 
investment of trust property “if the conduct of the trustee that led to the loss conformed to 
a plan or strategy for the investment of the trust property, comprising reasonable 
assessments of risk and return, that a prudent investor could adopt under comparable 
circumstances.” 



At the end of the day, the best advice that can be offered to the trustee is to document, in 
writing, that the decision made by him or her was well-reasoned, made in good faith, and 
in adherence to the considerations set out in sections 27 and 28. 

 

Expert Advice 
 

In addition to the investment-related guidance provided to estate trustees by section 27 of 
the Trustee Act, it is always open to an estate trustee to seek expert advice.   

In the corporate context, trustees may consult with senior directors or officers of the 
corporation that forms part of the Estate. 

In the legal context, trustees may choose to meet with the beneficiaries, or, if there are 
charitable interests, disabled, actual or contingent beneficiaries and minors, the Office of 
the Children’s Lawyer or the Public Guardian and Trustee may provide guidance.  

A trustee may seek the advice and direction of the court pursuant to Rule 14.05(3) of the 
Rules of Civil Procedure, R.R.O. 1990, Reg. 194 as well as subsection 60(1) of the 
Trustee Act. 

Regardless of the choice made, a trustee should keep careful and detailed records of any 
steps taken and all consultations. Keeping careful notes of one’s decisions made at the 
time they are made and the reasons for such decisions, could help the trustee later if that 
decision is called into question.  
 

Delegation Principles 
 
Subsection 27.1(1) of the Trustee Act permits a trustee to delegate functions relating to 
investment of trust property to an “agent,” “to the same extent that a prudent investor, 
acting in accordance with ordinary investment practice, would authorize an agent to 
exercise any investment function.” However, to delegate such functions, a trustee must 
prepare a written plan or strategy that (a) complies with section 28 of the Act;1 and (b) is 
intended to ensure that the functions will be exercised in the best interests of the 
beneficiaries of the trust.  

The trustee must also execute a written agreement with the agent which includes: (a) a 
requirement that the agent comply with the plan or strategy in place from time to time; and 
(b) a requirement that the agent report to the trustee at regular stated intervals.  

                                                
1Section 28 provides that “A trustee is not liable for a loss to the trust arising from the investment of trust 
property if the conduct of the trustee that led to the loss conformed to a plan or strategy for the investment of 
the trust property, comprising reasonable assessments of risk and return, that a prudent investor could 
adopt under comparable circumstances.” 



The trustee must exercise prudence in selecting an agent, in establishing the terms of the 
agent’s authority and in monitoring the agent’s performance to ensure compliance with 
those terms (subsection 27.1(4)). This includes compliance with any regulation made 
under section 30 and prudence in monitoring the agent’s performance by  

(i) reviewing the agent’s reports; 
(ii) regularly reviewing the agreement between the trustee 

and the agent and how it is being put into effect, 
including considering whether the plan or strategy of 
investment should be revised or replaced, replacing the 
plan or strategy if the trustee considers it appropriate to 
do so, and assessing whether the plan or strategy is 
being complied with;  

(iii) considering whether directions should be provided to 
the agent or whether the agent’s appointment should be 
revoked; and 

(iv) providing directions to the agent or revoking the 
appointment if the trustee considers it appropriate to do 
so.  

 

Once an agent is authorized to exercise a trustee’s functions relating to investment of trust 
property he or she has a duty to do so, (a) with the standard of care expected of a person 
carrying on the business of investing the money of others; (b) in accordance with the 
agreement between the trustee and the agent; and (c) in accordance with the plan or 
strategy of investment (subsection 27.2(1)).  

An agent who is authorized to exercise a trustee’s functions relating to investment of trust 
property is prohibited by statute from delegating that authority to another person 
(subsection 27.2(2)). 

It is important to note that, although delegation, in some instances, is permissible, through 
the application of common law principles of agency and vicarious liability, trustees are also 
accountable for any contracts entered into or torts committed by their agents in the 
exercise of their duties.  A trustee will be found liable in instances where any action or 
omission of the trustee would in itself constitute a breach of trust. One example is where 
the trustee actively participates alongside the agent in a breach of trust. Another example 
is a situation involving improper delegation of authority, or failure to properly supervise the 
agent in the course of carrying out his or her functions. Thus, in sum, a trustee must 
exercise prudence in the choice of agent, and in monitoring the agent’s performance to 
ensure compliance with the terms of delegation. 

Exculpatory Clauses 
 
Will or Trust documents may provide powers and protections to estate trustees. According 
to Professor Donovan Waters, Canadian courts would likely adopt the following principles 
relating to the enforceability of exculpatory provisions contained within a trust document: 



1. An exculpatory clause cannot excuse liability for acts of gross negligence; 

2. An exculpatory clause cannot excuse liability for willful defaults or intentional 
wrongdoing;  

3. An exculpatory clause cannot excuse liability for acts of fraud or dishonesty; and 

4. An appropriately drafted exculpatory clause will be effective to relieve a trustee 
from liability for breaches of lesser culpability than acts of gross negligence, 
intentional wrongdoing and bad faith. 

 

Application for Advice or Direction 
 
Another way for an estate trustee to avoid possible claims for breach of trust, is to obtain 
the sanction of the court. Subsection 60(1) of the Trustee Act provides that a trustee may, 
without the institution of an action, apply to the Superior Court of Justice for the opinion, 
advice or direction of the court on any question respecting the management or 
administration of the trust property or the assets of a ward or a testator or intestate. And, 
provided the trustee has not been guilty of fraud, wilful concealment or misrepresentation 
in obtaining such opinion, advice or direction of the court. He or she shall be deemed to 
have discharged that his or her duty as such trustee in the subject-matter of the 
application, in acting upon such opinion, advice or direction given. 
 

Good Faith Reliance Defense 
 
Subsection 35(1) of the Trustee Act provides some further relief to estate trustees and 
trustees when something goes wrong. This provision provides that if in a proceeding 
affecting a trustee or trust property it appears to the court that the trustee is or may be 
personally liable for any breach of trust, but the trustee has acted honestly and 
reasonably, and ought fairly to be excused for the breach of trust, and for omitting to 
obtain the directions of the court in the matter in which the trustee committed the breach, 
the court may relieve the trustee either wholly or partly from personal liability for the same. 
Notably, the protections afforded by this section do not apply to liability for a loss to the 
trust arising from the investment of trust property. 

A “passing of accounts” is the process whereby a trustee presents his or her accounts, in 
“court format,” with the aim of obtaining the court’s approval for the relevant period of 
administration.  Put summarily, “court format” means that the accounts be composed of up 
to 10 separate statements.  

Once an application to pass accounts is made, section 49(2) of the Estates Act, R.S.O. 
1990, c. E.21, permits the court to “make full inquiry and accounting of” an estate trustee’s 
accounts. In addition, section 49(3) enables a court to inquire into any complaint or claim 



of misconduct, neglect or default on the part of the estate trustee occasioning financial 
loss to the estate or trust fund and to award damages in the case of financial loss or, in 
some cases, to reduce compensation which is otherwise payable to the trustee in relation 
to the administration of the estate.  

Trustees are well-advised to obtain court approval of their accounts in the following 
scenarios: 

• There is not sufficient funds to pay out all of the legacies; 
• There are unascertained creditors;  
• Where releases are not executed; and 
• Where there has been litigation. 

 

Liability of an Estate Trustee/Executor in Tort 
 
 
Negligence by the executor can render the executor personally liable to the beneficiaries 
and creditors of the estate. Some examples where executors could be found 
negligent are: 

 
1. improperly interpreting, or not properly following the terms of, the 

Will;6 
2. paying the wrong amounts to the wrong parties;7 

 
 
 
 
 
 
 
1 Ext racts  f rom paper ,  Executor ’s  Insurance ,  by  Jordan M.  At in   
2“Personal Liability of Trustees and Rights of Indemnification”, supra at 127 
3 See as an example: McComb Dockrill v. Kikas, 2007 CarswellOnt 171 (Ont. S.C.J.) 
4 Weldon v. Canadian Surety Co. (1966), 64 D.L.R. (2d) 735 (N.S. Co.Ct.) 
5 Halsbury's Laws of England, 4[th] Edition, Vol. 17(2), at para. 469 
6  Patton, Re, [1931] 3 D.L.R. 544 (Ont. H.C.);  Smullen Estate, Re(1995), 6 E.T.R. (2d) 299 (Ont. Gen. Div.); 
additional reasons at (June 26, 1995), Doc. A110/94 (Ont. Gen. Div.);  McRae v. McRae Estate (1994), 2 
E.T.R. (2d) 225 (B.C. C.A.); leave to appeal refused(1994), 4 E.T.R. (2d) 14 (note) (S.C.C.). 
7 See Re Diplock Estate; Diplock v. Wintle, [1948] 1Ch. 465 in which it was held that a claim could succeed 
against a  beneficiary wrongly  paid  funds from  an  estate  but  only  for  the  shortfall after  suing  the executors. 



 
 
 

3. improper disbursements for funeral and creditor claims8; 
4. improperly preferring one creditor over another;9 
5. missing an heir10; 
6. not prudently investing the estate assets11; 
7. breach of the even hand rule;12 
8. self-dealing;13 
9. delay in payment to beneficiaries;14 
10. not properly   protecting   estate assets,   for   example   not changing 

locks or purchasing fire insurance or keeping a property in repair;15 
11. not selling assets in a timely way;16 
12. improvident sales of assets;17 
13. failing to invest excess cash;18 
14. unreasonably prosecuting or defending litigation on behalf of the 

Estate;19 
15. not prosecuting a claim against a 3rd party in time;20 
16. improper delegation of duties;21 
17. improvident settlements; and 
18. failure to keep accurate records of the administration. 

 
 
 

8 Stag v. Punter (1744), 3 Atk. 119;  Hancock v. Podmore(1830), 1 Barn. & Adol. 260.  Loewen Funeral Chapel Ltd. 
v. Yanz (1999), 27 E.T.R. (2d) 269 (Man. Q.B.); Midgley v. Midgley, [1893] 3 Ch. 282 (Eng. C.A.) 
9   Zajachowski v. Worebetz(1937), [1938] 2 W.W.R. 575 (Sask. C.A.). 
10 See Re Gareau Estate, 1995 CarswellOnt 821, 9 E.T.R. (2d) 25 (Ont. C.J. (Gen. Div.) 
11 Tebbs v. Carpenter (1816), 1 Madd. 290; Fales v. Canada Permanent Trust Company (1977), 2 S.C.R. 302 
12 Smith, Re (1971), 18 D.L.R. (3d) 405(Ont. C.A.). 
13   Daly v. Brown (1907), 39 S.C.R. 122 (S.C.C.);  MacCulloch Estate (Trustee of) v. MacCulloch (1986), 22 E.T.R. 
34 (N.S. C.A.) 
14 Seaman v. Dee (1672), 2 Lev. 40 
15  Davies v. Nelson (1927), 61 O.L.R. 457 (Ont. C.A.);  Bentley v. Canada Trust Co. (1992), 48 E.T.R. 111 (B.C. 
S.C.) 
16  Kemp v. Kemp (1996), 12 E.T.R. (2d) 290(Ont. Gen. Div.); Zurosky Estate, Re, [1992] O.J. No. 1294 (Ont. 
Gen. Div.) 
17 Redmond v. Mitchell Estate (1995), 9 E.T.R. (2d) 203 (Alta. Surr. Ct.); Bronson v. Hewitt, 2010 BCSC 169, 
58 E.T.R. (3d) 14; 
18   Litton v. Litton (1719), 1 P. Wms. 543;  Morris v. Dillingham, 2 Ves. Jun. 170;  MacIntyre Estate, Re (1989), 92 
N.S.R. (2d) 110 (N.S. Prob. Ct.). 
19 Laird v. Lyne Estate, [2004] B.C.J. No. 45, 5 E.T.R. (3d) 132, 2004 CarswellBC 47, 2004 BCSC 39 (S.C. [In 
Chambers]) 
20   Hayward v. Kinsey(1701), 12 Mod. 568; Powell v. Evans (1801), 5 Ves. 838; Stiles v. Guy (1849), 1 M. & G. 
422. 
21   Wagner v. Van Cleeff (1991), 5 O.R. (3d) 477(Ont. Div. Ct.); reversing (1989), 70 O.R. (2d) 641 (Ont. Surr. Ct.); 
additional reasons at  (February 6, 1990), Doc. Ottawa-Carleton 6065/88 (Ont. Surr. Ct.) 



Under Ontario’s Estates Act and in many other jurisdictions, a Judge may order 
damages against the executor for misconduct, neglect or default which results in loss 
to the estate.  

 
There are many examples of cases where courts have found that executor’s have 
breached their duty as fiduciaries. In some cases, the executor’s compensation is 
reduced and no additional damages are ordered against the executor. 

 
 
However, in the recent Ontario decision of Justice George Strathy in Zimmerman  v.  
McMichael  Estate,  (2010  CarswellOnt  3481)  the  trustee  was found to have been 
negligent in the administration of the trust. In addition to being deprived of 
compensation, the court ordered that he reimburse the estate personally. The 
trustee was also required to pay the beneficiaries over 
$270,000 in costs from his own pocket. 

 
 
Whether or not the allegation of negligence against an executor is ultimately upheld by 
a court, the executor is still put to the expense of defending such a claim.  In many 
cases, the costs awarded to a successful executor will not completely indemnify him 
or her and thus, he or she is personally liable to some extent, for his or her own 
defence costs. 

 

Duties and liabilities: 

1) Exercise ordinary care and prudence 

2) Follow directions 

3) Treat beneficiaries impartially 

4) Not personally profit  

5) Not act in conflict of interest 

6) Keep and maintain records  

7) Not unreasonably delay administration 

 

Duty to Inform and Account: 

! Maintain accurate and complete records 

! Most information is compellable, including: 

! Bills, receipts and invoices 

! Banking records 



! Legal advice 

! Accounting advice 

Passing of Accounts: 

! May be compelled to pass accounts 

! Process whereby trustee presents his or her account in ‘court format’ 

! Statements required include: 

! List of assets 

! Capital and revenue receipts 

! Capital and revenue disbursements 

! Unrealized assets 

! Liabilities etc. 

! Trustees advised to obtain court approval when: 

! There is not sufficient funds to pay out all of the legacies 

! There are unascertained creditors 

! Where releases are not executed 

! Where there has been litigation 

1)   

 

 

Case law:  

The Penna Estate  

 

 

 

Avoiding Estate Litigation when Estate Planning:  



! Avoid appointment of a new spouse or children from former 
relationship as estate trustee 

! Be cautious about recommending the use of joint bank accounts 

! Also – look at: 

! Insurance policies 

! Joint account holdings 

! Title in real property 

! RRSP/RIF designations 

! Designations of all property/assets 

! Prior Wills/codicils 

! Domestic agreements 

! Corporate holdings and structures 

! Succession planning  

! Capacity planning / POAs 

- Non-contest clauses… 

Exculpatory Clauses 
 
Will or Trust documents may provide powers and protections to estate trustees. 
According to Professor Donovan Waters, Canadian courts would likely adopt the 
following principles relating to the enforceability of exculpatory provisions contained 
within a trust document: 

5. An exculpatory clause cannot excuse liability for acts of gross negligence; 

6. An exculpatory clause cannot excuse liability for willful defaults or intentional 
wrongdoing;  

7. An exculpatory clause cannot excuse liability for acts of fraud or dishonesty; and 

8. An appropriately drafted exculpatory clause will be effective to relieve a trustee 
from liability for breaches of lesser culpability than acts of gross negligence, 
intentional wrongdoing and bad faith. 



Who to appoint 

Given the responsibilities and potential liabilities of estate trustees, the decision as to 
who your client should appoint is an important one.  

If the proposed estate trustee is also the proposed attorney for property, you should 
have some discussion with your client regarding the potential for conflict of interest 
arising from this dual role. The misfeasance of an attorney for property is often 
uncovered by the estate trustee; it follows that where the attorney for property is also 
the estate trustee, there may be less of an opportunity to uncover any wrongdoing.  

Some testators appoint more than one estate trustee as a safe-guard. If the co-trustees 
are meant to serve as a check and balance for each other, some thought should be 
given to whether or not the appointed co-trustees are all able and willing to fulfill their 
role and work cooperatively with their co-trustees. 

Tips re Appointing Estate Trustees 
• It is important to consider the complete family dynamics when naming estate 

trustees.  
• Ask your client to consider the tension that may arise as a consequence of the 

appointment of a new spouse or children of a former relationship – is your client 
certain that the proposed trustee will not be tempted to disregard his or her 
obligation to act neutrally? 

• Consider providing your client with information on the role of Estate Trustees and 
invite them to sign a statement in which they undertake to provide that 
information to the named Estate Trustee. 

• Educate your client on the costs of the services a professional trustee compared 
to the cost of estate litigation. 

 

Grounds for Will challenges:  

In general, there are several grounds on which a Will can be challenged.  These are: 

1. non-compliance with the statutory requirements for due execution of a 
testamentary document; 

2. lack of testamentary capacity by the testator;  
3. the presence of undue influence;  
4. lack of knowledge and approval of the contents of the Will, and associated 

suspicious circumstances; 
5. fraud or forgery. 

 

Dependant Support:  



Part V of the Ontario SLRA provides for the support of dependants in situations where a 
deceased person, prior to death, was providing support or was under a legal obligation 
to do so immediately before death, but failed to make adequate provision for the proper 
support of his/her dependant on death.2 In those circumstances, the court is 
empowered to make an order for such provision as it considers adequate be made out 
of the estate of the deceased.3 

- Importance of advising your drafting solicitor of all dependants… 
- The Supreme Court of Canada in Tataryn v. Tataryn Estate reviewed the 

considerations to be applied to the term “proper and adequate support”. 4 
- the Ontario Court of Appeal declared in Cummings v. Cummings that the principles 

of Tataryn5 with respect to the moral obligations owed by testators to their spouses 
and children apply equally in Ontario 

Proprietary Estoppel:  

Proprietary estoppel protects a person who detrimentally relied on a property owner’s 
promises, actions, or inaction that caused the person to believe that he or she was the 
true owner of the property and where it would be unjust to permit the owner to later turn 
around and assert title. 

In Schwark v. Cutting in 2010, the Ontario Court of Appeal confirmed the well-settled 
test for proprietary estoppel:6  

(i) An equity arises where:  

(a) the owner of land (O) induces, encourages or allows the claimant (C) 
to believe that he has or will enjoy some right or benefit over O's property; 

(b) in reliance upon this belief, C acts to his detriment to the knowledge of 
O; and 

(c) O then seeks to take unconscionable advantage of C by denying him 
the right or benefit which he expected to receive. 

[…] 

(iv) The relief which the court may give may be either negative, in the form of an 
order restraining O from asserting his legal rights, or positive, by ordering O to 

                                                
2 SLRA, s. 57. 
3 Ibid., s. 58(1). 
4 Tataryn v. Tataryn Estate 1994 CanLII 51 (SCC), (1994), 116 D.L.R. (4th) 193. 
5 Ibid. 
6 Schwark v. Cutting, 2010 ONCA 61 at para. 34 citing Eberts v. Carleton Condominium No. 396 et al., [2000] O.J. 
No. 3773 (Ont. C.A.) at para. 23. 



either grant or convey to C some estate, right or interest in or over his land, to 
pay C appropriate compensation, or to act in some other way.7 

In Cowderoy v. Sorkos Estate, the deceased made representations and the 
grandchildren relied on them in ordering their lives to their detriment. 8 Having received 
the benefit of his promises, the court found that the withdrawal of the benefit was 
unconscionable. Quantum meruit would not adequately compensate the grandchildren. 
They were entitled to the farm and cottage properties on the basis of proprietary 
estoppel. 

The lessons from this case are simple to state and difficult to apply. Simply put, people 
will be held to their promises to make testamentary gifts (at least with respect to land, 
although compare gifts mortis causa), if the promises induce detrimental reliance and 
the promised gifts are unconscionably withdrawn.  

From a planning perspective, individuals who have made these kinds of promises may 
think that they still have the discretion about whether to make good on them. When 
making a Will, they may not think to disclose the circumstances to their lawyer. Perhaps 
the simple question: “have you already told anyone that they can expect to get 
something from you when you die?” might elicit an answer that the estate planner could 
probe. 

Joint Interests 
 

Beneficiaries may find themselves defending challenges to property passing to them 
from the Deceased by right of survivorship. We see these challenges arising most often 
in cases involving remarriage and re-partnership scenarios, or where the deceased 
parent held joint accounts with one of their children. In the first scenario, expectant heirs 
often have an incentive to try to prevent the deceased’s portion of a jointly held asset 
from passing by right of survivorship to the surviving spouse. In the latter scenario, 
where the deceased’s children would otherwise share equally in the estate, a right of 
survivorship designation on a joint account held by one of the deceased’s children 
practically invites estate litigation.  

Joint Tenancies 

In the recent case of Hansen v. Hansen Estate, the Ontario Court of Appeal clarified the 

                                                
7 Ibid. at para. 23. 
8 2012 CarswellOnt 6857 (Ont. S.C.J.). 



law with respect to the severance of joint tenancies.9 In particular, the court clarified the 
third of the “three rules” of when a joint tenancy will be severed. The first rule provides 
that a joint tenancy can be severed by a unilateral act affecting title, such as selling or 
encumbering the interest. The second rule provides that the parties may explicitly agree 
to sever the joint title. Both of these rules can be used effectively for planning purposes. 

The third rule provides that a joint tenancy will be severed by something less than an 
explicit act of severance. Specifically, joint title will be severed by, “any course of 
dealing sufficient to intimate that the interests of all were mutually treated as constituting 
a tenancy in common.”10 The Court held that this rule operates in equity.11 It is meant to 
prevent the title passing by way of survivorship when to do so would cause an injustice. 
This rule does not require a specific act or any explicit agreement. What the party 
asserting severance must prove is that the co-owners have all acted as though their 
respective shares in the property were no longer an indivisible, unified whole.12 

Joint Bank Accounts 

Joint bank accounts are often used by older adults to permit their adult child or children 
to assist them with bill payments and other financial matters. Joint accounts with rights 
of survivorship are also used as estate planning tools by individuals who wish to avoid 
paying probated taxes and / or the fees of professionals who draft Wills. 

In our practice, however, we often find that where there is estate litigation, there is a 
joint bank account. 

At common law there is a presumption of advancement that applies to gratuitous inter 
vivos transfers from parents to their minor children (children under 18 years of age); 
these transfers, in other words, are assumed to be gifts. This presumption does not 
apply to situations of gratuitous transfers by a parent to an adult child. Rather, the law 
presumes that the adult child is holding the property in trust for the parent (a “resulting 
trust”).  This presumption can be rebutted with evidence that speaks to the grantor’s 
intentions when he or she granted status of joint bank account holder to his or her adult 
child. 

It is relatively easy to attach “rights of survivorship” to a joint account; often it’s only a 
matter of checking the appropriate box on a banking agreement. Checking that box 
does not necessarily rebut the presumption of resulting trust, but it can be used as 

                                                
9 Hansen Estate v. Hansen, 2012 CarswellOnt 2051, 2012 ONCA 112, [2012] W.D.F.L. 1985, [2012] O.J. No. 780, 
109 O.R. (3d) 241, 16 R.P.R. (5th) 1, 212 A.C.W.S. (3d) 854, 288 O.A.C. 116, 347 D.L.R. (4th) 491, 75 E.T.R. (3d) 
19, 9 R.F.L. (7th) 251. 
10 Ibid. at para. 34. 
11 Ibid. at para. 35. 
12 Ibid. at para. 39. 



evidence that the deceased parent had intended the funds in that account to pass to the 
adult child / joint account holder outside of the estate. Regardless, section 72 of the 
Succession Law Reform Act provides that funds held jointly by the deceased and 
another can be clawed-back into the estate for the purpose of satisfying claims against 
the estate.  

A joint bank account may seem like a benign financial planning tool. However, many 
older adults sell their homes to provide for their health care, and many never owned 
property in the first place. An individual who has only one or two accounts takes an 
enormous risk if he or she gives an adult child – or anyone else – immediate access to 
all of their property.  

Case: Tiedemann v. Tiedemann 

Supreme Court of Canada was asked to consider an application for leave to appeal a 
decision on the issue of resulting trusts.  

Werner Tiedemann held a joint account with his sister, Erika Tiedenmann. Werner 
passed away in August 2006. His will named his son Kenneth Tiedemann the executor 
and sole beneficiary. It was Kenneth’s position that the funds in his father’s joint bank 
account were part of the estate. Erika, on the other hand, took the view that the joint 
account passed to her entirely. Kenneth brought an action to determine whether the 
funds belonged to the deceased’s estate or the deceased’s sister. 

The deceased’s sister argued that the funds in the bank account were hers by right of 
survivorship, and that the deceased had deliberately chosen her and not his son to 
assist him with his finances. She relied on the arrangements for survivorship as outlined 
by the bank. The evidence showed that the deceased had made his account joint 
following discussion with bank employees about how to ensure that his bills were being 
paid. The evidence also showed that there was no consideration and that Erika 
Tiedemann had not deposited any money into the account. The deceased died three 
months after making the account joint, and Erika Tiedemann only assisted with two 
cheques in that time period. 

Justice Belch of the Superior Court of Justice considered the evidence in light of the two 
2007 Supreme Court decisions of Pecore v. Pecore and Madsen Estate v. Saylor. 
Those cases provided examples of the evidence that may be considered by the court in 
determining the intentions of the transferor: 

i. Evidence Subsequent to the Transfer – previous case law ahd limited the 
court’s consideration to evidence that was contemporaneous with the 
transfer, but the court in Pecore decided that evidence subsequent to the 



transfer need not be automatically excluded. Instead, the trial judge must 
assess the reliability of this evidence and determine what weight it should 
be given, guarding against evidence that is self-serving or that tends to 
reflect a change in intention. (para 59) 

ii. Bank Documents – these may be detailed enough to provide strong 
evidence of intention. 

iii. Control and Use of the Funds in the Account – this will not be 
determinative, but may be helpful 

iv. Granting Power of Attorney - the trier of fact has the discretion to consider 
the granting of power of attorney when deciding the transferor’s 
intention.  This will be especially true when other evidence suggests that 
the transferor appreciated the distinction between granting that power and 
gifting the right of survivorship (para 68). Again, this alone will not be 
determinative. 

v. Tax Treatment of Joint Accounts – the trial judge will weigh this evidence 
as he or she sees fit – again, it’s a factor to be considered but is not 
determinative.13 

Justice Belch found there was no indication that the deceased had intended to gift the 
monies to his sister, and as a result, the presumption of resulting trust was not rebutted. 
The monies were ordered part of the estate. 

Erika Tiedemann filed a motion for an extension of time to appeal to the Court of 
Appeal. The motion was dismissed on the basis that there was “nothing in the 
documents that offered any prospect of success on the appeal.” A panel of the Court of 
Appeal dismissed Erika Tiedemann’s motion to set aside that decision, finding that the 
reasons of Justice Belch were “full and complete and correctly applied the law to the 
facts as he found them.” A further application for leave to appeal to the Supreme Court 
was dismissed without reasons. 

In this case, the presumption of resulting trust on the bank account stood and Erika 
Tiedemann was not entitled to the funds in the account held jointly with her brother. This 
case highlights the importance of evidence of the deceased’s intention to gift monies to 
a joint account-holder. In cases where the deceased was the only contributor to a joint 
bank account, and no consideration was given by the other account-holder, if there is no 
evidence that the deceased planned to gift the monies to the other account-holder, the 
monies are not “joint” and they fall to the estate. 

! Sawdon Estate v. Watch Tower 2014 ONCA  

                                                
13 Pecore v. Pecore, [2007] 1 S.C.R. 795, 2007 SCC. 



! 7 bank accounts held jointly with a right of survivorship with 2 of 5 children 
! Advised children, on his death to be divided equally between all children 
! In his Will, deceased left residue of estate to “Watch Tower” and they argued 

bank accounts formed part of the estate 
! Court: children successfully rebutted presumption of resulting trust  
! Lowes Estate v Lowes 2014 ONSC  
! Deceased and nephew joint bank account with instruction that upon death money 

to go to university, granddaughter and son  
! Signed note to this effect 
! Left wife residue of estate in Will 
! Court: Relied on Sawdon – deceased set up trust with his nephew as trustee 
! University, granddaughter and son were beneficiaries. 
! Onus to rebut presumption was met 

 

! Severance of Joint Titles:Hanson v. Hanson 2012 ONCA 112 and Su v. Lam 
2012 ONSC  

! “Three rules”: 
1) unilateral acting on one’s own share such as selling  or encumbering it; 
2) mutual agreement between co-owners to sever j/t; and 
3) any course of dealing sufficient to intimate that the interests of all were 

mutual treated as constituting a tenancy in common 

 

vii. Inter Vivos Transfers and Fraudulent Conveyances14 
 

An estate plan intent on depleting one’s assets and therefore one’s estate prior to death 
so as to avoid providing for a dependant spouse, child, creditor or other may amount to 
a fraudulent preference or conveyance.  Remedies in that event may include the use of 
the Fraudulent Conveyances Act15 (the “FCA”), and the Succession Law Reform Act 16 
(the “SLRA”) to claw back into the Estate those assets that the testator/debtor may have 
                                                
14 This material was presented by on June 4, 2013 to the B’NAI BRITH CANADA CLE for Lawyers & 
Accountants by Kimberly Whaley and Deb Stephens in their paper, “FRAUD AND ESTATE LITIGATION: 
WHEN DOES ESTATE PLANNING CROSS THE LINE AND BECOME A FRAUDULENT 
PREFERENCE.” To view and download the whole paper, visit 
http://whaleyestatelitigation.com/resources/WEL_Estate_Planning_Fraudulent_Conveyance_June_4_201
3.pdf  
15 Fraudulent Conveyances Act, R.S.O. 1990, c.F.29 
16 Succession Law Reform Act, R.S.O. 1990, c. S.26 [SLRA]. 



gifted/transferred away.  Fairly recent court decisions suggest that certain transfers of 
real or personal property may be set aside as void under Section 2 of the FCA which 
provides as follows: 

2.  Every conveyance of real property or personal property and every bond, suit, 
judgment and execution heretofore or hereafter made with intent to defeat, 
hinder, delay or defraud creditors or others of their just and lawful actions, suits, 
debts, accounts, damages, penalties or forfeitures are void as against such 
persons and their assigns. 

Improvident transfers of property may attract the remedies set out in the FCA, in 
particular Section 2, in circumstances where estate planning ousts the statutory rights of 
certain beneficiaries and/or dependants, protected under the provisions of the Family 
Law Act17(the “FLA”) and the SLRA. The relevant sections of this legislation are 
discussed in more detail below. 

i.  The Family Law Act 

The FLA frames marriage as a form of partnership, which permits spouses “to provide in 
law for the orderly and equitable settlement of the affairs of the spouses upon the 
breakdown of the partnership”.18  This ‘breakdown’ can occur as a result of separation, 
divorce, or death on the day one of the spouses dies, leaving the other spouse 
surviving.19   

In circumstances where a spouse depletes his or her net family property, section 5(3) of 
the FLA provides a spouse with the ability to seek an equalization payment in the 
absence of marital breakdown. 

A surviving spouse can choose to elect under the FLA.  Section 6(1) permits the 
surviving spouse on death to make application for an equalization of net family property:  

6.(1). When a spouse dies leaving a will, the surviving spouse shall elect to take 
under the will or to receive the entitlement under section 5. 

Essentially, the FLA election provides a surviving “spouse,”20 with the right to bring an 
application against the estate of the deceased spouse so as to elect in favour of an 
equalization of the couples’ respective net family properties (“NFP”) and to forego 
entitlement (if any) under the deceased’s Will and/or pursuant to the provisions of the 
SLRA respecting intestate succession. While a surviving spouse can pursue 

                                                
17 Family Law Act R.S.O. 1990 c.F.3. 
18 FLA supra note 4 preamble. 
19 S.4(1) FLA – “valuation date”. 
20 as defined in Part 1 of the FLA. 



equalization after the death of his or her spouse, the relief prescribed under section 5(3) 
of the FLA by contrast can only be pursued during the lifetime of the spouse. 

ii.  The Succession Law Reform Act 

As discussed above, the SLRA provides for the support of “dependants,” in situations 
where a deceased, prior to death, was providing support to legislatively prescribed 
family members, or was under a legal obligation to do so immediately before death, but 
failed to make adequate provision for the proper support of a dependant spouse, child 
and/or other dependant(s) on death.  

Unlike section 5(3) of the FLA, the SLRA does not specifically provide dependants’ with 
a legal remedy in circumstances where the testator has recklessly depleted assets and 
hence the estate during his lifetime.  However, section 72 of the SLRA provides that the 
value of certain transactions effected by the deceased before death shall be clawed 
back in and deemed to form part of the estate for the purpose of satisfying any orders 
made by the Court directing payments to a dependant.21  

iii.  The Fraudulent Conveyance Act  

If a Court determines that a transfer was effected with the “intent to defeat, hinder, delay 
or defraud creditors or others….”22 it will be declared void as against such creditors. The 
conveyance can however be saved if the transferee provides consideration for the 
transfer, and if it can be shown that the transferee was acting in good faith and had no 
notice of the transferor’s intent to defeat the rightful claims of creditors.23 

The words “creditors and others” have been judicially considered by the Courts.  The 
Court has held the words to be interpreted as including not only actual ‘judgment 
creditors’, but also persons who have actions pending against the transferor in which it 
is clear that they are certain to recover damages.24 

Notably, the FLA and SLRA provide spouses and dependants alike with certain claims 
and remedies on marriage breakdown and on death. Certain questions can be 
considered:  Where an individual transfers one’s property to others in an effort to defeat 
such claims, can those who are affected turn to the FCA to right the wrong suffered; Are 
they to be considered “creditors and others” within the meaning of the FCA; At what 
point does an individual’s right to deal with or dispose of one’s property as one chooses 
cross the line from a valid estate plan and trigger the provisions of the FCA? 

                                                
21 S.63(2) and S.72, SLRA. 
22 FCA, supra note 4, section 2. 
23 FCA, supra note 4, sections 3 and 4. 
24 Hopkinson v. Westerman (1919), 45 O.L.R. 208 (C.A.) at 211. 



The application of the FCA when used to recapture inter vivos dispositions for the 
benefit of a spouse and/or dependants claiming under the FLA and the SLRA, 
respectively, has been regarded as somewhat speculative.25 However, more recently 
our Courts have indicated a willingness to apply the FCA, to set aside certain 
transactions where the evidence is clear that the intent of the transferor/testator was to 
prevent legitimate claimants from having access to such assets (transferred).   

It certainly could be argued that the FCA should not apply in appropriate circumstances 
to inter vivos transfers.  These types of transfers can arguably be implemented as part 
of an effective estate plan.  If an individual learns that he or she has only a short time 
left to live, it makes sense to transfer assets to intended beneficiaries to allow them to 
take control over the assets at an earlier date, rather than to perhaps wait for a grant of 
probate, and, potentially, to reduce or eliminate estate administration taxes.  However 
where it can be shown that the deceased was aware that the effect of the transfers 
might be to deny or frustrate the claims of “creditors or others” who would expect to 
benefit from the deceased’s estate, the application of the FCA should be considered as 
a viable remedy.   

Much of course will depend on the deceased’s rationale for effecting the transfer(s). 

Case: Stone v. Stone.26  

On an application brought by the second wife under section 2 of the FCA for an order to 
set aside the inter vivos transactions, the trial judge found that the deceased had 
effected the transfers in order to defeat his wife’s claim for equalization under section 5 
of the FLA. The Ontario Court of Appeal upheld the lower Court decision, specifically 
approving the trial judge’s determination to apply section 2 of the FCA to the inter vivos 
dispositions such that they were declared void as against the surviving spouse.27 In the 
result, the entire value of the inter vivos transaction was clawed back into the 
deceased`s estate for the purpose of calculating his net family property at the time of his 
death, which then provided for an equalization payment to the wife.  

A key component to the application of Section 2 of the FCA in Stone, was the finding by 
the trial judge that the surviving spouse was determined to be a “creditor or otherwise of 
the deceased” at the time that the testator effected the inter vivos transfers.  This was 
somewhat novel given that the wife’s entitlement to claim an equalization under s.5 of 
the FLA did not seemingly arise until the deceased’s death. The court found that it was 
clear that the purpose of the impugned dispositions was to defeat/defraud the spouse in 
respect of her right/claim to an equalization payment on death.   

                                                
25 Berend Hovius & T.G. Youdan, The Law of Family Property (Toronto: Carswell, 1991) 
26 Stone v. Stone, 1999 CanLII 15094 (ON SC). 
27 Stone v. Stone, 2001 CanLII 24110 (ON CA). 



The Judge based his finding on two lines of reasoning.28 Firstly, the Court found that the 
right to equalization under the FLA arises at the date of marriage on the basis of an 
open or running account that can become a settled account on the happening of the 
earlier of separation or death.  Consequently, Mrs. Stone became a potential creditor 
upon marriage.  

Secondly, the Court determined that the depletion of the deceased’s net family property 
through the inter vivos transfers to his children served as a “triggering event” under the 
provisions of the FLA which gave rise to the wife’s entitlement to seek a financial 
remedy under section 5(3) of the FLA.   

The Court of Appeal rejected the first line of reasoning.  It held that the wife was not a 
“running” creditor throughout the marriage.  Instead, it approved the trial judge’s second 
line of reasoning and found that a debtor/creditor relationship existed at the time of the 
transfers between Mr. and Mrs. Stone because of the wording of section 5(3) of the 
FLA. The Court of Appeal decision concluded on the evidence that Mr. Stone had kept 
the divestment or depletion of his property secret.  The Court concluded that 
“…because she [the wife] had the right to apply for equalization at the time of the 
transfers [due to the wording of section 5(3)], yet was deprived of such ability to 
exercise that right by the actions of Mr. Stone… she [the wife] was a “creditor or other” 
within the meaning of the Fraudulent Conveyances Act.”29 

This raises the question – what “rights” did the wife enjoy at the time of the inter vivos 
transfers?  The spouses had not separated or divorced at the time of the transfers, as 
such the surviving spouse would not have been able to apply under section 5(1) of the 
FLA for equalization based on marital breakdown.  Instead, the Court held that at the 
time of the inter vivos transfers, Mrs. Stone could have, had she known, applied for an 
equalization payment based on section 5(3) of the FLA.  The court emphasized that the 
term “creditors” was not simply confined to ‘judgment creditors’.  The non-disclosure 
deprived the wife of her right to have her claim crystalize. 

The “intent” of the deceased in making the transfers was a key factor in the court’s 
consideration and ultimate determination.  The trial judge found that section 2 of the 
FCA applied to the transfers in question because Mr. Stone effected the transfers 
“…with intent to defeat, hinder, delay or defraud…” his spouse.  No appeal was made of 
this finding of fact.  Counsel for the estate had argued at trial that Mr. Stone did not 
intend to defraud Mrs. Stone.  It was submitted by the propounder of the estate that the 
transfers were simply part of the deceased’s estate plan which considerations included 
saving estate administration taxes. 

                                                
28 The findings of fact with respect to intentions was not challenged on appeal. 
29 Stone v. Stone ON CA, supra note 14, at ¶ 32. 



This submission was rejected by the trial judge.  The evidence was that Mr. Stone had 
advised his children not to disclose the fact of the transfers of the assets to them. 
Further, the evidence established that when Mr. Stone instructed his lawyer with respect 
to the inter vivos dispositions he did so because he believed his death was imminent.  
The transfers were in fact completed within the last month of his life.  Mr. Stone was 
aware that his wife might challenge his Will or make a claim against his estate and he 
wanted to deplete his assets and therefore his resultant estate in order to frustrate any 
claims she might make.  Mr. Stone did not want the bulk of his assets to pass to his wife 
as a result of an equalization claim, with the imminent risk that on her death (she was 
also elderly and not expected to live long) his wealth would ultimately go to the children 
of her own first marriage, who were the sole beneficiaries of her estate. 

Drafting Wills: Tips & Considerations 
 

• It is necessary to identify all people who may make a claim under the applicable 
dependant’s support legislation and to advise the client on the adequacy of the 
provision in a proposed will and disposition of other assets based on the most up 
to date trends in the cases. This includes determining if the client had any former 
common law spouses, especially relationships that ended without the 
involvement of lawyers. 

• It is necessary to find out whether the client has induced anyone to detrimentally 
rely on his or her promise to give an interest in property.  

• An estate planning lawyer should determine what legislation might be operative 
upon death and whether the deceased and their partners are spouse for 
purposes of the different definitions of “spouse” in family law, succession law, 
pension, tax, banking and other legislation. At common law, a person is not 
limited to having only one spouse at a time. 

• It is important for separated spouses to obtain a divorce, especially where the 
spouse has a pension governed by the Pension Benefits Act, or plan around this 
issue. 

• The existence and status of children is not always obvious. A child estranged for 
many years may not be mentioned. There might be doubt about whether a child 
or their issue are biologically related or adopted, which could cause unexpected 
results or litigation over the issue. Special care should be taken to identify all 
intended beneficiaries by name rather than class as far as possible and to probe 
into the existence and lineage of children and other issue. 

• It is crucial to get copies of all domestic agreements, including cohabitation 
agreements, marriage contracts (pre-nuptial and post-nuptials agreements) and 
separation agreements. It is equally crucial to get copies of any support orders, 
support variation orders, and support termination orders, including orders to 



secure support with life insurance or other vehicles. 
• It is necessary to identify all insurance policies, RRSPs and other similar vehicles 

with beneficiary designations. It is not always sufficient to revoke and make new 
beneficiary designation in a will because the revocation may be ineffective where 
a designation was made irrevocable.  

• In jurisdictions where a surviving spouse can make a claim for a division of 
matrimonial property from the deceased spouse’s estate, the estate planner 
might need to roughly calculate the potential outcome of a property division 
between the spouses, including an assessment of the various exclusions, 
marriage date deductions, and identification of difficult valuation issues (e.g. 
interests in private businesses), to determine if the estate plan will be sidetracked 
by a spouse’s election.  

• Family lawyers have a major role to play in estate planning. Their separating 
clients may have outdated wills, property held in joint tenancy that should be 
severed, and non-traditional assets (RRSPs, insurance policies, pensions) that 
need special care to ensure fall into the right hands on death. Their pre-nuptial 
clients may, among other arrangements of their affairs on death, consider 
whether to make any provision for severing joint title or confirming the right of 
survivorship in property held in joint tenancy on death. 

• It is important to consider, if the client is in a common law relationship, whether 
the client and his or her spouse are engaged in a joint family venture with the 
potential for an unjust enrichment claim against the estate or other equitable 
claims. 

• Ensure independent instructions directly received from client  
• Avoid suspicious circumstances arising on instructions and execution 
• Be mindful of issues concerning capacity and dependancy/vulnerability 
• Be mindful of susceptibility to undue influence 

 
! Ask about and obtain copies of : 

! All domestic agreements, 
! Cohabitation agreements 
! Marriage contracts 
! Support orders 
! Support variation orders 
! Support termination orders etc. 

! Necessary to identify: 
! All insurance policies 
! RRSPs 
! Other similar vehicles with beneficiary designations 

! Jurisdictions where surviving spouse can make claim for division of matrimonial 



property, might need rough calculation: 
! Property division 
! Assessment of various exclusions 
! Marriage date deductions 
! Identification of difficult valuation issues 

! Separated spouses should consider divorcing 
! Existence of children not always obvious 
! If in common-law relationship – joint family venture - potential for an unjust 

enrichment claim 
 
 
Joint Bank Accounts 

! Often used by older adults to permit adult children or children assist them with bill 
payments and other financial matters 

! Joint accounts with rights of survivorship used as estate planning tools to avoid 
probate taxes and/or fees 

! Common law – presumption of advancement applies to gratuitous transfers from 
parents to minor children – assumed to be gifts 

! BUT presumption does NOT apply to transfer by a parent to an adult child  
! Instead – law presumes adult child is holding the property in trust for the parent 

(resulting trust)  
! SCC in Pecore 
! Could be risky estate planning tool – immediate access to ALL money in account 
! Lowe Estate v. Lowes 2014 ONSC 2436 
! Deceased made joint bank account with nephew  
! Strict instructions on what to do with money after death – his understanding was 

$ passed outside of estate 
! Son argued $ formed part of estate 
! Evidence rebutted presumption of resulting trust: 
! Banking documents, written instructions, prior use of joint banking for estate 

planning, etc 
 
Pensions -  

! Carrigan v. Quinn 2012 ONCA  
! Who receives the pension death benefit when the member of a pension 

plan dies and is survived by both a common-law spouse and a legally 
married spouse from whom he was separated and was designated 
beneficiary? 

! Court concluded: common-law spouse denied benefit if only separated 
from married spouse and not divorced 



 
! But note different outcome in  Vladescu v. CTV Globemedia Inc. 2013 ONCA  

! Dealt with Federal legislation: Pension Benefits Standards Act 
! Deceased entered into separation agreement that explicitly gave former 

spouse his pre-retirement death benefit as part of negotiated agreement 
! Court: Agreement was insufficiently clear. Awarded benefit to new wife 
! Apparent harsh results – intentions/public policy thwarted 

 
! As professionals providing advice to clients in estate, family and succession 

planning it is important to consider: 
! the complete family dynamics and full knowledge of  relationship and 

history 
! if possible avoid appointment of a new spouse or children of a former 

relationship where there will be a temptation for the estate trustee to not 
act neutrally 

! Necessary to identify all people who may make a claim under the applicable 
dependant’s support legislation  

! Advise client on adequacy of provisions in a proposed Will and disposition of 
other assets based on the most up-to-date trends in the cases 

! Determine if the client had any former common-law spouses, or spouses of sort, 
especially relationships that ended without the involvement of lawyers, and status 
of each 

! Determine children and obligations to children of the relationship(s) and ages and 
extended family 

 
- Marriage revokes prior Will 
- section 15 of the SLRA in Ontario provides that a prior Will is revoked upon the valid 

marriage of the testator. Section 16 sets out exceptions, the most commonly applicable of 
which is that the Will is not revoked by marriage if it contains a declaration that it was made 
in contemplation of marriage 

 
 

Division of property after death 

 

Ontario  

In Ontario, within six months of the death of a married spouse, the surviving spouse is entitled, 

pursuant to subsections 6(1) and (2) of the Family Law Act, to make a choice between either 

filing an election and making an equalization application for a division of net family property, as 



described above, or taking under the Will (if there is one) or under provincial intestacy laws (if 

there is not) as set out in Part II of the SLRA.30 

 

If a spouse elects in favour of taking under the Will or by intestacy, the spouse will also be 

entitled to receive the proceeds of any life insurance policies (where named as a beneficiary), 

death or survivorship benefits (where named under the deceased’s pension plans or similar 

plans), and any property held in joint tenancy by right of survivorship.31 The same is not 

necessarily true for a surviving spouse who elects in favour of equalization: the value of these 

benefits may be deducted from the deceased’s NFP, thus potentially decreasing the amount of 

an equalization payment from the estate so that the surviving spouse does not gain an 

unjustified windfall.32 

 

Two fairly recent Ontario cases, Weatherdon-Oliver v. Oliver Estate and Laframboise v. 

Laframboise, have considered the converse issue: whether life insurance or pension death 

benefit proceeds payable to the estate should be included in the deceased’s NFP so that the 

estate does not gain an unjustified windfall. In both cases, the surviving spouses argued that if 

each, as surviving spouses, were credited with the amount of the life insurance proceeds or pre-

retirement death benefits so that each did not receive an unjust windfall, should not the same 

kind of credit be applied against the estate where the estate is the beneficiary of these 

payments?33  

 

The court in both cases declined to follow this reasoning. The valuation date is defined in 

section 4 of the Family Law Act as the date before the day of death. Since the life insurance 

proceeds and pension death benefits only materialize at the time of death, they are not included 

in the deceased’s NFP, which is calculated a day earlier. Mitigating this, the court in 

                                                
30 R.S.O. 1990, c. S.26. 
31 Bickley v. Bickley Estate (1999), 1999 CarswellOnt 3235 (S.C.J.). 
32 FLA ss. 6(6) and 6(7). 
33 Laframboise v. Laframboise, 2012 CarswellOnt 9719, 2012 CarswellOnt 9719, 2012 ONSC 4508, [2013] W.D.F.L. 150, [2013] 
W.D.F.L. 177, [2013] W.D.F.L. 189, [2013] W.D.F.L. 344, 219 A.C.W.S. (3d) 892 (S.C.J.); Weatherdon-Oliver v. Oliver Estate, 2010 
CarswellOnt 6800, 2010 ONSC 5031, [2011] W.D.F.L. 737, [2011] W.D.F.L. 730, [2011] W.D.F.L. 672, [2011] W.D.F.L. 808 (S.C.J.). 



Laframboise noted that while the pension death benefit payable to the estate would not be 

shared with the surviving spouse, the pension itself may have had a value as an asset on the 

valuation date that could be included in the deceased’s NFP.34 

 

Family Law Act elections pose special practical challenges. The limitation period for making an 

election is 6 months after the date of death. In order to make the election, the surviving spouse 

needs to know the relative values of the benefits to be received under the Will, versus the value 

of the equalization payment as calculated pursuant to sections 5 and 6 of the Family Law Act. 

Given that executors are expected to have their “executor’s year” to call in the assets of the 

estate and pay debts, and that the necessary disclosure to the surviving spouse includes not 

only the identity and value of the assets of the estate of the deceased, but also a Family Law 

Act disclosure of valuation date assets, marriage date assets, liabilities, and excluded property, 

it is not surprising that issues have arisen regarding extensions to the deadline to make or 

revoke an election.35 Even after the election is made to receive an equalization of property, the 

surviving spouse must still bring an application for equalization. Given the likely delay in 

resolving such issues, the surviving spouse may request interim payment. It is now clear that, in 

addition to other interim orders such as interim dependant’s support and interim distributions to 

beneficiaries, there is also a right to claim an advance on an equalization payment from an 

estate if: 

 

(i) there is a reasonable requirement for the funds; 

(ii) there is little doubt that the person making the request will receive an equalization 

payment of at least that amount; and 

(iii)  it is just in the circumstances.36  

 

                                                
34 Laframboise, ibid., at para. 21. 
35 Iasenza v. Iasenza Estate, 2007 CarswellOnt 4025, 2007 CarswellOnt 4025, [2007] W.D.F.L. 3501, 34 E.T.R. (3d) 123, 39 R.F.L. 
(6th) 452 (S.C.J.). 
36 Skrobacky v. Frymer, 2012 CarswellOnt 9335, 2012 ONSC 4277, 218 A.C.W.S. (3d) 717, [2012] W.D.F.L. 5786 (S.C.J.). 



Enforcement of spousal support orders 

 

Ontario  

Pursuant to section 34 of the SLRA in Ontario, a surviving spouse, whether common-law or 

married, may enforce a spousal support order against the estate of a deceased spouse.37 

Subsection 34(4) is explicit on this point: “An order for support binds the estate of the person 

having the support obligation unless the order provides otherwise.” Indeed, the courts have held 

that support payments owed by a deceased spouse constitute a debt of the estate pursuant to 

subsection 34(4) of the Ontario Family Law Act, such that estate trustees owe a fiduciary duty to 

the recipient of the support in the same way they owe a fiduciary duty to the beneficiaries and 

creditors of an estate.38 

Enforcement of domestic agreements 

Another potential source of rights for a separating or surviving spouse is a domestic agreement. 

In Ontario, Part IV of the Family Law Act governs domestic contracts: cohabitation agreements, 

marriage contracts, and separation agreements.39 Similar legislation exists throughout 

Canada.40 The parties to such agreements have reasonably wide latitude to agree about the 

division of property and spousal support.  

 

A domestic contract may be filed with the court under Section 35 of the Ontario FLA and the 

spousal support provisions can be enforced accordingly. As such, a surviving spouse can 

enforce a spousal support provision in a domestic contract in the same way as a support order.  

 

Estates practitioners should be mindful of the extensive law governing the enforceability of 

                                                
37 RSO 1990, c S.26. 
38 Re Welin Estate, 2003 CarswellOnt 2869 (Ont. S.C.J.). 
39 FLA, ss. 52-54. 
40 See Alberta’s Family Law Act, SA 2003, c F-4.5 and Matrimonial Property Act, R.S.A. 2000, C M-8, British Columbia’s Family Law 
Act, SBC 2011, c 25 and  Family Relations Act, R.S.B.C. 1996, c.128, Saskatchewan’s The Family Property Act, SS 1997, c F-6.3 
s.38, Manitoba’s Family Property Act, CCSM c F-25, New Brunswick’s Marital Property Act, SNB 2012 c 107, Nova Scotia’s 
Maintenance Enforcement Act, SNS 1994-95, c 6 and Matrimonial Property Act, RSNA 1989, c 275, Prince Edward Island’s Family 
Law Act, RSPEI 1988, c F-2.1, Newfoundland’s Family Law Act, RSNL 1990, c F-2, Yukon’s Family Property and Support Act, RSY 
2002 c83, Northwest Territories Family Law Act, SNWT 1997, c 18. 



domestic contracts, which may be set aside if such contain prohibited provisions;41 if a party 

failed to make full and frank financial disclosure;42 and/or if the agreement is unconscionable.43  

 

In Ontario, the fairly recent case of McCain v. McCain44 is instructive. It concerns a wealthy 

businessman, Wallace McCain, told his adult children that he required all of them to sign 

domestic contracts with their spouses to protect the extensive assets he wanted to pass on to 

his children either in his lifetime or on his death. If his children refused he told them that they 

would be disinherited. Accordingly, his son Michael presented his wife of 16 years (at the time) 

with a marriage contract. The contract was drafted by the husband’s family law lawyer who also 

arranged for the wife to meet with an independent family law lawyer for legal advice. Under the 

contract, should the parties separate or the husband predecease her, the wife waived all of her 

property rights, keeping only the assets in her name, and waived her right to an equalization 

claim under the Family Law Act.  

 

Fourteen years after signing the contract the couple sought a divorce. In the intervening years 

between the execution of the contract and the divorce, the husband’s wealth grew significantly, 

while the assets solely in the wife’s name only represented a very small portion of that wealth. 

At dispute in the divorce proceeding was, among other things, the validity of the marriage 

contract. The wife argued that the terms of the contract were “unconscionable” and did “not 

comply with the overall objectives of the Divorce Act.” She claimed she did not understand what 

she was giving up by signing the contract, that the husband’s financial disclosure under the 

contract was insufficient and that her husband took advantage of her “vulnerability and she 

entered into the contract under duress”.45 

 

Justice Greer reviewed and applied the relevant case law, including the two part test in Miglin v. 

                                                
41 FLA, ss. 52(2) and 56(1). 
42 FLA, s. 56(4). See also LeVan v. LeVan (2008), 90 OR (3d) 1; 51 RFL (6th) 237; 239 OAC 1, application for leave refused in 2008 
CanLII 54724 (SCC).  
43 FLA, s. 56(4). See e.g. Miglin v. Miglin, 2003 SCC 24, [2003] 1 SCR 303 and Hartshorne v. Hartshorne, 2004 SCC 22, [2004] 1 
SCR 550. 
44 McCain v. McCain, 2012 ONSC 7344. 
45 McCain v. McCain, 2012 ONSC 7344 at para. 20. 



Miglin.46 The first part of the test required the Court to look at the circumstances in which the 

agreement was negotiated and see whether it should be discounted in those circumstances. 

The second part requires the court to assess whether the agreement still reflects the original 

intention of the parties and the extent to which it is still in compliance with the objectives of the 

Divorce Act.  

 

In analysing the circumstances under which the wife signed the contract, Justice Greer asked: 

“How could the Wife possibly take on the burden of not signing the contract for her own 

personal gain, knowing that her Husband’s father would cut her Husband out of receiving his 

inheritance?” Her Honour concluded that the contract: 

 

was not acceptable in a long term marriage, that went on for another 15 years after the 
[c]ontract was signed. There were no projections of what the Husband would be earning 
in the future. There were no projections of lifestyle changes, which took place as the 
years went on . . . An agreement, which may have appeared as fair to the Husband 
when it was signed, can through time become unconscionable. In my view this is what 
happened, and this leaves the Wife with very little. The circumstances regarding its 
execution, the improvident result for the Wife and the extent of the Husband’s now 
wealth, are sufficient to have the spousal support provision of the [c]ontract set aside.”47 

 

All sections of the marriage contract respecting spousal support were severed from the balance 

of the contract and the wife was awarded both interim and retroactive spousal support.48 

In the seminal decision of Kerr v. Baranow; Vanasse v. Seguin,49 the Supreme Court of Canada 

reviewed the law of unjust enrichment and expanded the remedies available to unmarried 

cohabiting spouses.50  

 

The basic elements of an unjust enrichment claim have remained more or less unchanged since 
                                                
46 Miglin v. Miglin, [2003] SCC 24. 
47 McCain v. McCain, 2012 ONSC 7344 at paras. 87-88. 
48 McCain v. McCain, 2012 ONSC 7344 at para. 108. 
49 Kerr v. Baranow, 2011 CarswellBC 240 (S.C.C.). A further judgment in this matter issued on Kerr v. Baranow, 2012, BCSC 1222 
(CanLII) 2012-08-15 
50 See Martha McCarthy, “Family Law for Estates Lawyers,” LSUC CPD, Blended Family Estate Planning, June 14, 2011, at 12. 



Becker v. Pettkus.51 For a plaintiff to be successful in such a claim, he/she must be able to 

establish the following three elements: (i) an enrichment of or benefit to the defendant by the 

plaintiff; (ii) a corresponding deprivation of the plaintiff; and (iii) the absence of a juristic reason 

for the enrichment. As well, it has been consistently held in the case law, and has been affirmed 

in Kerr v. Baranow; Vanasse v. Seguin, that “the courts ‘should exercise flexibility and common 

sense when applying equitable principles to family law issues with due sensitivity to the special 

circumstances that can arise in such cases.’”52  

 

Two of the available remedies for unjust enrichment remain unchanged by the Court: the 

remedial constructive trust and a monetary remedy in quantum meruit (sometimes referred to as 

“value received” or “fee-for-service”).53 The constructive trust (proprietary) remedy is available 

where a monetary award would be inappropriate or insufficient and there is a link or causal 

connection between their contributions and the acquisition, preservation, maintenance, or 

improvement of the disputed property. The quantum meruit remedy is typically available where 

the unjust enrichment constituted the provision of unpaid services, but it tends to be the least 

valuable remedy. 

 

Joint Family Venture 

The major development in Kerr v. Baranow; Vanasse v. Seguin was the endorsement of a third 

remedy: a monetary remedy for “value survived.” Where the spouses were engaged in a “joint 

family venture” and, upon breakdown of the relationship, one of the parties is left with a 

disproportionate share of the jointly held assets, the Court will reapportion the wealth between 

the parties. The Court identified the following non-exhaustive list of factors to assist in making a 

determination: (i) the mutual effort of the parties and whether they worked collaboratively 

towards common goals; (ii) economic integration of the couples’ finances; (iii) actual intent or 

choice of the parties to not have their economic lives intertwined, whether such is expressed or 

inferred; and (iv) whether the parties have given priority to the family or there is detrimental 

                                                
51 (1980), 2 S.C.R. 834. 
52 Kerr v. Baranow, supra, note 49 at para. 34, citing Peter v. Beblow, [1993] 1 S.C.R. 980 at 997 per McLachlin J. (as she then was) 
and also 1023 per Cory J. 
53 Ibid. at para. 58. 



reliance on the relationship, by one or both of the parties, for the sake of the family.54 

 

Once a spouse has proven the existence of a joint family venture, the Court will determine the 

award, which is not restricted to a fee-for-services approach. Rather, where it can be shown that 

the joint family venture in which the mutual efforts of the parties have resulted in an 

accumulation of wealth, the remedy “should be calculated on the basis of the share of those 

assets proportionate to the claimant's contributions,”55 taking into consideration the respective 

contributions of the parties. The Court was clear that this calculation should not result in a 

“minute examination of the give and take of daily life.”56 Rather, it should remain a broad and 

flexible approach. 

 

The important point for estates litigators is that the law of unjust enrichment is equally applicable 

to a surviving spouse against the estate of a deceased spouse as it is to a living spouse.57 

There is a wealth of case law applying Kerr v. Baranow; Vanasse v. Seguin, and the cases are 

very much driven by the unique facts of each. The difficulty for the surviving spouse and his or 

her lawyer will be in proving the existence of a joint family venture without the evidence of the 

deceased spouse. There is the strategic and practical challenge of deciding which claim or 

combination of claims to bring on behalf of a surviving spouse, including dependant’s support, 

unjust enrichment, and other equitable claims.  

 

The Joint Family Venture Analysis now also applies to Married Spouses 

Very recently the Ontario Superior Court of Justice released a family law decision dealing with 

the issue of who benefited from the increase in value of the matrimonial home from the date of 

separation to the date of trial. The Court applied the principles set out in Kerr v. Baranow.58  

Barrett v. Barrett59 involves divorce proceedings between a wife and husband who separated 

in 2008 after 33 years of marriage.  
                                                
54 Supra note 65, at paras. 89-100. 
55 Ibid. at para. 100. 
56 Ibid. at para. 102. 
57 Hillier Estate v. McLean, 2011 CarswellNfld 207 at para. 20. 
58 [2011] 1 S.C.R. 269. 



A trial was held in the divorce proceedings in January 2014. According to both parties’ evidence, 

the matrimonial home was in the wife’s name alone in order to protect it from the husband’s 

creditors from his business ventures.  

Post separation the wife maintained the home and paid all expenses including the mortgage 

and home equity line of credit payments. On two occasions, post-separation, the wife arranged 

for refinancing of the home, resulting in $30,000 in total being paid to the wife. While there was 

no written evidence of these re-financings, the husband testified that he had to sign documents 

to permit the transactions. He was not a debtor, nor a guarantor for these secured debts.  

At issue also, was the gift of $100,000 received by the wife from her mother. $50,000 of the gift 

was deposited into an account in her name alone with the other $50,000 deposited into a joint 

account between the wife and her husband. On the same day as the deposit, $50,000 was 

removed from the joint account by the husband to pay business expenses. The husband signed 

a promissory note in favour of his wife for the $50,000.00. 

 
 

                                                                                                                                                       
59 2014 ONSC 857. 



Managing your Estate Strategically 

Tips for Avoiding Estate Disputes… 

When Estate Planning: 
 

• Some Typical Claims in Estate Related 
Litigation: 
 

o Will Challenges 
o Dependant Support Claims 
o Unjust Enrichment and Other 

Equitable Claims 
o Jointly held assets 
o Elections under the Family Law Act 
o Enforcement of contracts and 

support orders 
o Pension, benefits and other 

designations 
o Inver Vivos Transfers  
o and Fraudulent Conveyances 

 
• Full disclosure of relationships, 

outstanding contracts and assets 
 

• Know and disclose your legal 
dependants 
 

• Any promises made in exchange for 
something? 
 

• Joint Family Ventures  
 

• Jointly held assets – are they worth it? 
 

• If separated, obtain a divorce 
 

• Provide copies of all domestic 
agreements and support orders 
 

• Non-contest clauses 
 

• Exculpatory Clauses 
 

• Tips for choosing an Executor 
 

• Communication is the key 
 

When Administering an Estate as Executor: 
 

• Understand your duties and liabilities 
 

• Maintain accurate and complete 
records 
 

• Know when to pass accounts 
 

• Invest prudently and reasonably 
 

• Know when to seek expert advice 
 

• Act in good faith 
 

• If necessary, apply for Advice and 
Directions from the Court 
 

• Executor Negligence – some examples 
 

• Avoidance of Conflict of Interest and 
the Duty of loyalty in practice 
 

• Getting along with the Beneficiaries – 
transparency and communication! 
 

• Getting along with co-Executors 

 


