
PRODUCED BY IN ASSOCIATION WITH

TRUST
QUARTERLY

CONTENTS 
03  FOREWORD 

THE EDITORS 

04  FORCED HEIRSHIP AND TRUST 
RECOGNITION IN FRANCE    
GEOFFROY MICHAUX, PATRICE 
BONDUELLE AND DAVID FREMONT

 

11  TRUSTS IN AUSTRALIAN 
FAMILY LAW COURTS  
SAM McCULLOUGH

21   ITALY-UK CROSS- 
BORDER PLANNING 
CATHERINE PUGSLEY

27  CROSS-BORDER  
TRUSTS IN FINLAND 
TUULIKKI MIKKOLA

32  INDEPENDENT LEGAL  
ADVICE AND INCAPACITY 
KIMBERLY A WHALEY

42  BOOK REVIEW 
CURRENT ISSUES IN SUCCESSION 
LAW, EDITED BY BIRKE HÄCKER 
AND CHARLES MITCHELL

REVIEW

VOLUME 15
ISSUE 1  2017



Enter today at www.steppca.org/tqr

Global Award Categories

The Awards are open to both  
STEP members and non-members 

Awards Charity

Accountancy Team of the Year *

Boutique Firm of the Year 

Chambers of the Year

Charity Team of the Year

Contentious Trusts and Estates Team of the Year*

Family Business Advisory Practice of the Year 

Financial Advisor Team of the Year

International Legal Team of the Year*

Investment Team of the Year 

Multi-Family Office Team of the Year

Philanthropy Team of the Year

Private Client Legal Team of the Year* 

Trust Company of the Year* 

Vulnerable Client Advisory Practice of the Year  

Young Practitioner of the Year 

*  Depending on the entries received, the judges may decide to split this 

category into ‘midsize firm’ and ‘large firm’ subcategories.

Demonstrate 
excellence to your 
peer group and clients

Entries close
28 April 2017

“The PCA showcases the 
very best of our industry 
and the awards are highly 
coveted by those working 
in the private client arena.”
Patricia Wass TEP,  
Worldwide Chair, STEP

Awards kindly sponsored by:



MARCH 2017 3  WWW.STEP.ORG/ TQR

F O R E W O R D  T H E  E D I T O R S

FROM POLE  
TO POLE

Welcome to the March 2017 edition of the Trust Quarterly Review. 
From trusts in Australia to their recognition in Finland, and  

from Canadian capacity to successions in France (with a detour 
through Italy), this edition circumnavigates the globe

R eaders will have gathered from prior 
articles that family courts seem to have 
lost their bearings in dealing with trusts. 
Sam McCullough addresses this flagship 

issue from an Australian perspective (page 11),  
as even courts ‘down under’ continue to blow  
hot and cold in this area.

Meanwhile, Professor Tuulikki Mikkola breaks 
the ice with respect to the recognition of trusts in 
Finland (page 27), discussing situations in which 
a foreign trust has a Finnish-resident beneficiary 
or holds an asset situated in this polar nation. As 
such cross-border cases are becoming increasingly 
common, the Editors would welcome similar 
contributions from authors based in countries  
that also have not ratified the Hague Convention  
of 1 July 1985 on the Law Applicable to Trusts and  
on their Recognition. 

On the same topic of trust recognition, Geoffroy 
Michaux, Patrice Bonduelle and David Fremont 
report on a recent French appellate judgment 
rendered in the scope of an international 
succession (page 4). Their article analyses the 
conditions in which a trust vessel successfully 
circumvented French forced-heirship rules.  
It also offers a hint as to France’s future application 
of the now-enacted Regulation (EU) No 650/2012 
(known as the EU Succession Regulation) – 
especially article 35, devoted to public policy.

This edition also follows up on the  
comparative series we launched to explore 

civil- and common-law jurisdictions, which are 
sometimes poles apart. This time, Catherine 
Pugsley embarks on the ‘Grand Tour’ in reviewing 
the difficulties inherent in estate planning 
arbitrage between Italy and the UK (page 21).

Given the ageing population, lawyers can  
easily tread on thin ice when advising older  
clients, especially those who are vulnerable, 
dependent or impaired. Kimberly A Whaley  
thus advises Canadian practitioners on how  
to skirt the shoals of incapacity and undue 
influence when providing independent legal  
advice to such clients (page 32).

Finally, Edward Buckland TEP reviews  
Current Issues in Succession Law, a collection  
of high-quality papers on testamentary themes 
that were debated during a University of  
Oxford conference in 2015 (page 42). Described  
as ‘a breath of fresh air’, this book also tackles 
topics – will formalities, rectification and  
mutual wills – that the England and Wales  
Law Commission is expected to examine  
over the coming years.

Nevertheless, despite its extensive, global 
coverage of timely topics, this edition still seems  
to represent just the tip of the iceberg in terms  
of the numerous issues that trust and estate 
practitioners face on a daily basis. Oh, how  
fun it is to sail the STEP seas!

THE EDITORS
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STATEMENT  
OF INTENT

An examination of the potentially landmark ruling  
of the Paris Court of Appeal with regard to the treatment  

of trusts under French law 

 

ABSTRACT 

• The Paris Court of Appeal’s decision of 11 
May 2016 1 was rendered in the context of 
incomplete trust treatment under French law, 
and constitutes a judicial response to a lack of 
legal treatment. As such, it may be a hint of the 
potential recognition of foreign trusts per se by 
French jurisdictions from a civil standpoint. 

• French forced-heirship rules do not defeat 
contribution to trusts, provided that such trusts 
are created in conformity with their applicable 
law and that they are not based, at least 
principally, on a fraudulent intention. Indeed,  
the Paris Court of Appeal ruled that ‘ forced-
heirship rules do not constitute fundamental 
principles of French international public order’.

1  Cour d’appel de Paris, 11 mai 2016, n° 14/26247

BY GEOFFROY MICHAUX, PATRICE BONDUELLE AND DAVID FREMONT

A famous French composer, who had  
been domiciled in California for about  
40 years at the time of his passing in 
2009, had organised the transfer of his 

assets to his spouse as universal legatee and sole 
beneficiary of a trust. His children challenged 
this transfer and applied to the Paris High Court 
(Tribunal de grande instance de Paris), which 
rejected their claim. The Paris Court of Appeal 
(Cour d’appel de Paris) upheld the first instance 
judgment in the decision quoted below. 

The composer’s protected heirs-at-law and their 
lawyers proved both imaginative and tenacious as 
they invoked the French Constitution, the European 
Convention on Human Rights, the provisions of the 
French Intellectual Property Code related to the 
devolution of moral rights, and the ‘collecting right’ 
(droit de prélèvement) under the 14 July 1819 Act.2 

2  Loi du 14 juillet 1819 relative à l’abolition du droit d’aubaine et de détraction
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The Act granted French heirs the right to  
collect their full forced-heirship share of an 
international estate on French assets when 
deprived of their forced-heirship share pursuant  
to the provisions of a foreign law. The collecting 
right had been declared unconstitutional3 after  
the composer’s death.

Yet, in its decision dated 11 May 2016, the Paris 
Court of Appeal ruled that the collecting right was 
not applicable, and that forced heirship does not 
constitute an essential principle under French law, 
and, therefore, does not benefit from the protection 
of the French international public order.

This ruling is particularly relevant, as the 
testator had contributed his entire estate – in 
particular, French real estate – to a California 
trust, in contradiction with forced-heirship rules. 
In that regard, the Paris High Court had ruled 
that, as the deceased was domiciled in California 
at the time of his passing, the law applicable to the 
movable succession was the law of California, and 
that: ‘The constitution of the J Family Trust must 
be held as proper and exempt of fraud, pursuant to 
the laws of the State of California.’ 

It added that: ‘Pursuant to the J Family Trust 
provisions, according to which [the deceased’s 
surviving spouse] is the sole trustee, and those of 
Maurice J’s will dated 31 July 2008, Stephanie and 
Jean-Michel J are not entitled to any of the assets 
subject of these instruments, and cannot request 
any reduction of gifts or legacies made by Maurice 
J pursuant to those instruments, as a consequence 
of the exclusion of French inheritance law.’

3  Conseil constitutionnel, Décision n° 2011-159 QPC du 5 août 2011

Overall, the aforementioned decision constitutes 
a textbook case of international successions 
involving French heirs-at-law, in terms of both 
recognition of trusts by French jurisdictions 
and the reach of forced-heirship rules in an 
international setting. Its relevance is further 
emphasised, as it was rendered in the context  
of the enactment of Regulation (EU) No 650/2012  
of 4 July 2012 (the EU Succession Regulation)  
prior to the decision – although that regulation  
was not applicable to this case, due to the death  
of the testator occurring before its entry into  
force. From that standpoint, the decision provides 
useful insight into the future application of the  
EU Succession Regulation by French jurisdictions. 

A TREND TOWARDS RECOGNITION 
OF FOREIGN TRUSTS IN FRANCE 
The recognition of trusts in France has been a  
slow process, and is still ongoing. To date, from  
a purely legislative standpoint, the only display  
of such process has been the enactment of  
specific legislation directed to taxation of trusts  
in France. However, French jurisdictions have  
been recognising (at least some) foreign trusts’ 
effects over the years – but this recognition is  
still widely incomplete. In that sense, the Paris 
Court of Appeal’s decision, yet to be confirmed  
by the Court of Cassation (Cour de cassation),  
may be a milestone in a long process.

RECOGNITION UNDER FRENCH LAW  
WITH REGARD TO TAX COLLECTION 
The concept of trust has historically been 
disregarded under French law, and France has 
never ratified the Hague Convention of 1 July 
1985 on the Law Applicable to Trusts and on their 
Recognition (the Hague Convention), unlike 
neighbouring Italy, Monaco and Switzerland. 

Yet, over the past few decades, and in line with a 
global movement in wealth management towards 
internationalisation and use of foreign legal 
instruments, French jurisdictions have been faced 
with an increasing number of French national or 
resident settlors, beneficiaries and even trustees 
of foreign trusts – and trust funds constituted, 
at least partially, with French assets. France’s 
cultural opposition to trusts has, therefore, been 
confronted to a principle of reality, which led, from 

‘The Paris Court of Appeal 
ruled that the collecting  
right was not applicable,  
and that forced heirship does 
not constitute an essential 
principle under French law’
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a tax standpoint, to trusts’ recognition in the  
4th Amended Finance Act 20114 (the 2011 Act).

PRINCIPLES OF THE 2011 ACT  
WITH REGARD TO TRUSTS
In a nutshell, the driving principle of the 2011 Act 
is that foreign trusts are transparent entities for 
tax purposes, and are, therefore, subject to gift 
and inheritance tax, as well as wealth tax. This 
affects any French-resident settlor or beneficiary, 
and, more widely, any trust holding French assets. 
It covers every form of trust, whether revocable, 
irrevocable or discretionary. From that standpoint, 
trusts are formally received under French law, 
and defined as ‘the entirety of legal relationships 
created pursuant to the law of a state other than 
France by a person that has the quality of a settlor, 
by means of an inter vivos or upon-death deed, 
purporting the transfer of rights or assets,  
under the control of an administrator, for the 
benefit of one or several beneficiaries or for a 
specific purpose’.5

The 2011 Act has been widely discussed, and we 
refer the reader to the numerous articles on the 
matter for a more detailed description.6 We will 
only note that, as French tax authorities are highly 
creative when taxation principle and tax collection 
are at stake, it did not come as a complete surprise 
that the first legal recognition of trusts in France 
resulted from a finance act. 

Still, even from a tax standpoint, the 2011 Act and 
its intended consequences have undergone many 
vicissitudes related, in particular, to the creation 
of a public registry of trusts, which has recently 
been declared unconstitutional,7 constituting 
a disproportionate infringement of the right to 

4  Loi de finances rectificative
5  Code général des Impôts – D n ° 2016-567, 10 mai 2016, article 792-0 bis
6  François Fruleux, ‘La très confuse réforme de la fiscalité du patrimoine’,  
La Semaine Juridique Notariale et Immobilière, n° 37, 1242 (16 septembre 2011); 
Jean-Pierre Le Gall, ‘Le nouveau régime fiscal français des trusts: une copie à 
revoir’, La Semaine Juridique Entreprise et Affaires, n° 2, 1042 (12 janvier 2012); 
Patrick Delas, ‘Le nouveau régime d’imposition et de déclaration des trusts 
(et quelques réflexions d’un praticien franco-britannique)’, La revue fiscale du 
patrimoine, n° 12, étude 13 décembre 2012
7  Conseil constitutionnel, Décision n° 2016-591 QPC du 21 octobre 2016

privacy. Recently, a new registry of trusts has been 
introduced, with access restricted to institutions 
and professionals subject to anti-money laundering 
regulation in France.8

UPCOMING RECOGNITION OF  
TRUSTS IN FRENCH CIVIL LAW
From a civil standpoint, absent specific French 
legislation and the ratification of the Hague 
Convention, French courts have been forced 
to compensate for the lack of legal recognition 
of trusts by adapting them to existing French 
legal instruments. In doing so, French judges 
have traditionally applied an ‘adaptation’ or 
‘assimilation’ method to give certain effects  
to foreign trusts in France. 

As one author put it: ‘The courts generally refrain 
from an overall apprehension of the instrument… 
they retain the distinctive feature of the relevant 
trust and then transpose the instrument… [so that] 
very few decisions refuse to recognise in France 
the effects of trusts constituted abroad. There are 
also few decisions that recognise trusts as such, 
and their peculiarities in relation to the assets 
(legal ownership; equitable ownership), as well  
as to the persons.’9 

An example of application of the adaptation 
method may be found in a decision rendered  
by the Paris Court of Appeal in 1970: a French-
resident settlor transferred securities to an 
American insurance company as trustee by 
executing a trust deed before the American 
consul in Paris, the beneficiaries being the settlor 
during her lifetime (interests only) and, upon 
her passing, various family members (principal 
being distributed).10 One of her non-protected 
legatees challenged the very existence of the 
trust and requested its nullity, arguing that the 
applicable French inheritance law ignored the 
trust as a legal instrument. The Paris Court of 
8  Ordonnance n° 2016-1635 du 1er décembre 2016 – JORF n°0280 du  
2 décembre 2016 texte n° 14
9  Jean-Paul Béraudo, Rép international Dalloz, V Trust (septembre 2012)
10  Cour d’appel de Paris, Courtois c/Cts de Ganay (10 janvier 1970)

‘French courts have been forced to compensate for  
the lack of legal recognition of trusts by adapting them  

to existing French legal instruments’
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Appeal ruled that the trust was to be treated as a 
sort of ‘synallagmatic’11 contract, which did not 
‘depend on the law of succession, but on the law 
of autonomy’. In doing so, the Court qualified the 
trust instrument as a mere agreement in order  
to incidentally recognise its legal effects.12 

A second step in the process of recognition  
of trusts by French jurisdictions consisted  
of departing from the original adaptation  
method towards the recognition of the trust 
instrument per se, but without assimilating it 
to a French legal instrument. For instance, in a 
decision rendered on 11 March 2005, the Paris 
Court of Appeal ruled that a trustee could take 
legal action, in his own name, in a debt-collection 
claim against a guarantor without disclosing  
the identity of the beneficiaries of the trust,  
thus recognising the existence of the trust  
and the powers of the trustee.13 Further, on  
13 September 2011, the Commercial Chamber  
of the Court of Cassation rendered the landmark 
Belvédère decision,14 recognising ‘implicitly  
but necessarily the trust as such, without 
requalifying it as a mandate agreement’.15

The appellate judges went even further in the 
aforementioned decision, as the appellants argued 
that: ‘The trust creates a dismemberment of 
ownership between legal ownership (held by the 
trustee) and beneficial ownership (held by the 
beneficiary of the trust), the beneficiary therefore 
benefiting from an existing right over the [trust] 
assets, thereby limiting the legal owner’s rights of 
disposition.’ By doing so, the appellants provided 
an opportunity for the Paris Court of Appeal 
to state that: ‘The spouses J, in their capacities 
as trustor, trustees and beneficiaries of the 
trust… were rightfully entitled to contribute the 
immovable property to the [real estate company], 
although the property had been previously 
contributed to the trust.’ 

Interestingly, the Paris Court of Appeal reached 
an identical solution to the one provided by the 
Hague Convention – an act of faith?

11  In civil-law systems, a synallagmatic contract is a contract in which each party 
is bound to provide something to the other party. Its name is derived from the 
Ancient Greek συνάλλαγμα (synallagma), meaning ‘mutual agreement’
12  Ibid
13  Rev crit DIP 2005, p627, note E Fohrer
14  Cass com, 13 sept 2011, n° 10-25.533, FS-P+B: JurisData n° 2011-018623; JCP E 
2011, act 484; D 2011, p2272, obs A Lienhard
15  Reinhard Dammann, ‘L’arrêt Belvédère: la réception du Trust et de la Parallel 
Debt en droit français’, La Semaine Juridique Entreprise et Affaire, n°46, 1803  
(17 novembre 2011)

INTERNATIONAL PUBLIC ORDER IN 
THE CONTEXT OF CROSS-BORDER 
SUCCESSIONS: A WEAKENING 
FORCED HEIRSHIP
One of the main obstacles to the recognition 
of trusts per se by French jurisdictions is the 
existence of forced heirship, as trust instruments 
are perceived as tools allowing escape from 
French-law imperative provisions. Indeed,  
many, if not most, trust cases brought before 
French courts are related to successions and 
involve forced heirship. 

The aforementioned judgment constitutes a 
breakthrough in that regard and may well be a 
milestone representing fundamental change in 
French inheritance law.

FORCED HEIRSHIP AND FRENCH 
INTERNATIONAL PUBLIC ORDER16 
Forced heirship is one of the oldest and deepest-
rooted pillars of French inheritance law. However, 
it is progressively weakening. The concept of forced 
heirship is widely shared in civil-law jurisdictions, 
but is generally unknown to common-law 
jurisdictions. The main contribution of the  
Paris Court of Appeal’s judgment of 11 May 2016 
is to illustrate this contradiction with a perfectly 
substantiated solution.

First, the Court ruled that a French national 
testator who is a Californian domiciliary at death 
may ignore the French forced-heirship rules, 
including in the presence of French children. The 
freedom of the testator thus takes precedence over 
the protection awarded to his issue as ‘protected 

16  The following discussion is an excerpt from Patrice Bonduelle, Geoffroy 
Michaux and Jérémy Leforestier, ‘Un arrêt riche d’enseignements’, La Semaine 
Juridique Notariale et Immobilière, n°38, 1280 (23 septembre 2016)

‘Interestingly, the  
Paris Court of Appeal 

reached an identical 
solution to the one provided 
by the Hague Convention – 

an act of faith?’
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heirs’, at least in the international order, if not in 
a purely domestic situation. The Court’s position, 
long awaited by some of the most authoritative 
French specialists, confirms the gradual weakening 
of the forced-heirship rules under French law.

REPEAL OF THE COLLECTING RIGHT
The Paris Court of Appeal also restated that the 
heirs’ ‘collecting right’, which effectively opened up 
the possibility to disregard the normal execution of 
the conflict-of-laws rule attributing the settlement 
of the succession to a foreign law, has been repealed 
by France’s highest jurisdiction.17 This paved the 
way for a decision on the absence of protection of 
forced heirship under international public order. 
The Court specified that there is no exception to 
this repeal, in particular where the demise of the 
deceased occurred before this judgment.

THE FORCED-HEIRSHIP RULE IS NOT A 
FUNDAMENTAL PRINCIPLE OF FRENCH 
INTERNATIONAL PUBLIC ORDER
The aforementioned decision confirms that, 
although forced-heirship rules undeniably form 
part of French domestic public order, they are not 
afforded the protection of French international 
public order; the Paris Court of Appeal could have 
ruled differently, based on the merits of the case,  
by relying on the principle of proximity.

Indeed, despite the close ties with France in 
the case (the nationality of the deceased and his 
heirs, the location of the property), the Court 
unequivocally affirmed that, although forced 
heirship ‘is an ancient, but also… current and 
important principle… in [French] domestic law,  
it does not constitute an essential principle…  
which would require protection of French 
international public order from the application  
of foreign provisions ignoring it’.

EVOLUTION OF THE CONCEPT OF 
INTERNATIONAL PUBLIC ORDER
The evolution from a traditional view of 
international public order, based on a ‘universal 
justice’ principle,18 towards a more limited and 
less ‘imperialist’ concept of protection of ‘essential 
principles of the French law’19 is confirmed. The 
17  Conseil constitutionnel, Décision n° 2011-159 QPC du 5 août 2011
18  Cass 1ère Civ, 25 mai 1948, Lautour
19  Cass 1ère Civ, 8 juil 2010, n° 08-21.740: JurisData n° 2010-011438, JCP N 2011, 
n° 14-15, 1122, note J Massip

scope of international public order thus continues 
to be reduced. In this case, the principle of 
effectiveness takes precedence over declarations  
of principles.

This decision is not completely new; the Paris 
Court of Appeal had already determined, in the more 
restricted framework of an exequatur procedure, 
that the forced-heirship rule was not a public 
order principle.20 However, it confirms a trend and 
contributes to settling an old doctrinal controversy 
with regard to the freedom of the testator, rather 
than the protection of their legal heirs.21 

Finally, it should be noted that this decision was 
rendered after the enactment of the EU Succession 
Regulation, but prior to its entry into force. With 
this in mind, and considering that article 35 of 
the EU Succession Regulation provides that ‘the 
application of a provision of the law of any State 
specified by this Regulation may be refused only if 
such application is manifestly incompatible with the 
public policy (ordre public) of the forum’, the Court’s 
ruling, although rendered in application of conflict-
of-laws rules that no longer apply after the entry into 
force of the EU Succession Regulation, has lifted a 
significant hindrance regarding its effectiveness.22

CORPORATE STRUCTURES CIRCUMVENTING 
THE LAW OF THE SITUS OF PROPERTIES
From that standpoint, the EU Succession 
Regulation’s guiding principle is that a succession 
is settled according to one unique law, that of the 
deceased’s last habitual residence, but gives an 
option to the testator to subject their succession 
to their national law, thereby permitting citizens 
of countries whose laws ignore the forced-heirship 
rule to elude its application by expressly opting for 
their national law.23 Yet succession cases remain 
where different laws will apply to movable and 
immovable assets. This was the case prior to the 
entry into force of the EU Succession Regulation in 
jurisdictions, such as France, where the devolution 

20  Cour d’appel de Paris, 3 novembre 1987: JDI 1990 P 109, note J Heron
21  In favour of the forced-heirship rule: Michel Grimaldi, ‘Brèves réflexions sur 
l’ordre public et la réserve héréditaire’, Defrénois (2012), p755, n° 7 – contra  
JCl Civil Code, articles 718 to 892, fasc 30, No 62, par Mariel Revillard
22  This solution is similar to the one provided in the initial draft Regulation 
on jurisdiction, applicable law, recognition and enforcement of decisions and 
authentic instruments in matters of succession and the creation of a European 
Certificate of Succession of 14 October 2009, which provided (under article 
27) that: ‘Public order may not be opposed to the inheritance law on the sole 
ground that its modalities regarding the forced-heirship rule are different from 
those in force in the relevant domestic legislation’
23  Patrick-Léon Lotthé and Juliette Gordin, ‘Succession d’un anglais, les 
consequences de la professio juris’, JCP N 2015, n° 41, 1181, n° 3
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of movable assets was subject to the law of the 
deceased’s last residence, while real estate assets 
were subject to the law of their situs. 

This would apply, for example, to the succession 
of an immovable property in France belonging to 
a French national residing in a ‘third State’ within 
the meaning of the EU Succession Regulation. If 
the law of that state, though designated by the EU 
Succession Regulation, denies its applicability and 
refers back to the law of the situs of the immovable 
property as envisaged and permitted by article 34 
of the EU Succession Regulation (renvoi to the law 
of a Member State), the French law will apply to the 
devolution of this immovable property. The renvoi to 
the French law (and to the forced-heirship rule) may, 
therefore, be barred by contributing such property 
to a société civile immobilière24 (SCI), thus giving rise 
to challenges based on fraud to the applicable law.25 

For instance, someone who is both a French 
national and a New York resident, when informed 
of the renvoi mechanism, may be tempted to 
convert their property in Antibes into a movable 
asset, thus removing it from the scope of the 
French law. As a result, the law of his country  
of residency will apply to the shares of his SCI, 
which the protected heirs will seek to challenge.

In the aforementioned case, the protected heirs 
argued, as they could do under the EU Succession 
Regulation in a hypothesis of a renvoi (as in the 
example above), that a real estate asset located 
in France, contributed to a French SCI, was still 
subject to French inheritance law, based on the 
following three arguments.

FRAUD TO THE APPLICABLE LAW
The protected heirs first argued that: ‘The 
incorporation of the SCI… and the contribution 
of the Paris property reveals a fraudulent intent 
to manipulate the conflict-of-laws rule with the 
purpose of excluding the application of the French 
[substantial] law.’ They also argued that: ‘The legal 
structuring surrounding the incorporation of the 
SCI reveals that the set-up of the SCI pursues the 
conversion of real estate into a movable asset as 
sole purpose of the SCI, i.e. exclusively motivated 
by succession planning purposes.’ 

24  Real estate company
25  Contra Michel Farge, ‘Réglement successions: les nouveaux réflexes à 
acquérir’, JCP N 2015, n° 31, 1143, n° 33 – Louis Perreau-Saussine, ‘Sociétés 
civiles immobilières: aspects de droit international privé’, JCP N 2013, n° 47, 
1273, n° 33

By doing so, they explicitly relied, almost word 
for word, on an already old decision in a similar 
situation.26 A fraud to the applicable law under 
international law principles traditionally consists 
of ‘on the one hand, the artificial application of  
a conflict-of-laws rule and, on the other hand,  
a fraudulent intention’.27 

The material element ‘consists of the alteration 
of the connection factor ( facteur de rattachement) 
or the manipulation of the connection category 
(catégorie de rattachement)’,28 which, in the  
present case is the conversion of the property  
into a movable asset. This aspect does not  
require much comment.

The intentional element, on the contrary, is at the 
heart of the subject: was the future deceased aware 
of the effects of this legal conversion? Did he seek 
it as his main objective? In the Caron case,29 it was 
clear from ‘the deceased’s will that the transaction 
was intended to enable the deceased to disinherit 
his children’30 and that it (the series of harmonised 
transactions) was carried out ‘in order’ to set aside 
the French law: ‘The act is tainted with fraud, as 
the non-application of imperative provisions was 
not merely a consequence of a modification of the 
situation, but its very purpose.’31

If evidence is provided of the awareness of the 
impact of the transaction on the succession, and 
of the clear will of the future deceased to seek 
such impact, the fraud will be obvious, and will 
constitute a ground to require the application of 
the French law.

26  Cass 1ere Civ, 20 mars 1985, Caron, n° 82-15.033: JurisData n° 1985-701544, 
Bull civ I, No 103, Rev crit DIP 1986, p66
27  JCl Civil Code, article 3, fasc, n° 7, par B Audit
28  Eric Fongaro, ‘La loi applicable à la réserve héréditaire’, La Semaine 
Juridique Notariale et Immobilière, n°46, 13 novembre 2009, 1310
29  Cass 1ere Civ, 20 mars 1985, Caron, n° 82-15.033
30  Fongaro, ‘La loi applicable à la réserve héréditaire’
31  JCl Civil Code, article 3, fasc 50, n° 11, par B. Audit 

‘The protected heirs 
argued that a real estate 
asset located in France, 
contributed to a French 
SCI, was still subject to 

French inheritance law’
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However, as Mariel Revillard indicates: ‘The 
contribution or sale of an immovable property 
located in France to a civil company or to a foreign 
company cannot in itself be presumed fraudulent 
[this wording was used by the Paris Court of 
Appeal in the aforementioned judgment]… when 
the parties and their heirs seek to solve, in a fairer 
manner, several economic, family or tax issues.’32 
This argument was reformulated by the Paris 
Court of Appeal, which raised the ‘tax, economic  
or commercial reasons’.

In other words, if the purpose is not exclusively  
to modify the law applicable to the succession,  
and if a different motivation can be demonstrated, 
the contribution or the sale to the SCI cannot  
be challenged.

In particular, if it can be argued that the 
contribution allows ‘the deceased to legitimately 
avoid the mischiefs of fragmentation’33 for an  
asset of low value at the level of the global heritage, 
and if the parties demonstrate other motivations, 
the operation will not be open to challenge.

From that standpoint, it should be noted that  
the EU Succession Regulation contemplates the 
possibility of such remedies in recital 26: ‘Nothing 
in this Regulation should prevent a court from 
applying mechanisms designed to tackle the 
evasion of the law, such as “fraude à la loi” in  
the context of private international law.’

THE FICTIVENESS OF THE OPERATION
The Paris Court of Appeal did not discuss the 
fictiveness of the contribution to the legal entity, 
which would have been an interesting angle for 
challenge. Was the transaction simulated or 
artificial? Was it carried out by a person who, 
in fact, remained the sole beneficiary of the 
contributed property, thus lacking any affectio 
societatis with his ‘nominee’ partner; with no 
company accounts and reporting to nobody; using 
the contributed asset as his own, and, therefore, 
maintaining a complete confusion of assets?  

32  Droit international privé et communautaire: pratique notariale, 8th edition, 
Defrénois (2014), p420
33  Yves Lequette, ‘Ensemble législatif et droit international privé des 
successions’, Travaux Comité français DIP, 1983–1984, p170

These criteria may have allowed the Court to 
qualify the company as fictitious.34 

THE NON-DOMINO CONTRIBUTION
The protected heirs have pointed out an additional 
difficulty: the contribution of the immovable 
property to the civil company had been preceded by 
a transfer to a trust. The protected heirs argued that 
the contribution was void, as it had been carried out 
by a person who was no longer able to dispose of it. 
The Paris Court of Appeal rejected this argument. 
On the one hand, it considered that, as far as the act 
of contribution to the trust had not been registered 
in France, the property had not left the estate of the 
contributor ‘in accordance with French law’. On the 
other hand, it considered that, in their capacity as 
‘settlors,35 trustees and beneficiaries in the event of 
the demise of one of them’, the future deceased and 
his wife had full power to make the contribution 
to the SCI, even if that asset had previously been 
contributed to the trust. The contribution is valid if 
the trust is neglected, and if it is recognised, as the 
trustees have the right to dispose of the assets in 
accordance with the law of the trust.

The Paris Court of Appeal could not state  
more clearly that foreign trusts are valid and  
will produce their effects in France if constituted 
in conformity with the law applicable in their 
jurisdiction of origin; and that forced-heirship 
rules will not defeat a contribution made to that 
trust, provided that the contribution was not  
solely based on fraudulent motives. 

The reader will, therefore, look forward to 
knowing whether and to what extent the Court  
of Cassation will follow the Paris Court of Appeal 
in its ‘internationalist’ inclinations.

GEOFFROY MICHAUX IS AN AVOCAT AT 
THE BAR OF PARIS, AND HAS ALSO BEEN 
ADMITTED TO THE NEW YORK, MADRID 
AND GENEVA BARS; PATRICE BONDUELLE 
IS A NOTAIRE AT MICHELEZ NOTAIRES, 
PARIS; AND DAVID FREMONT IS AN 
ASSOCIATE AT GORDON S BLAIR
34  JurisClasseur, Sociétés Traité, fasc 7–40, par A Martin-Serf
35  ‘Trustors’ according to the court
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PROPERTY,  
FINANCIAL  

RESOURCE OR 
SOMETHING ELSE?

In the context of a relationship that has broken down, trusts  
can present challenges for family law courts in Australia 

 

ABSTRACT 

• The inclusion of a trust in the financial 
circumstances of parties to a relationship  
that has broken down continues to present 
challenges for the family law courts in Australia; 
the parties; other parties who may have a 
legitimate interest or role in relation to the  
trust; and their legal practitioners. 

• This article considers the legislation relevant 
to trusts in the context of a family law dispute; 
reviews the ‘early’ cases involving trusts and 
the development of the jurisprudence; considers 
the more recent cases that involve more difficult 
issues and interests; and looks at the increasing 
threat of subpoenas and third-party proceedings 
against trusts that would normally be thought to 
be outside a family law dispute. 

BY SAM McCULLOUGH 

The Family Law Act 1975 (Cth) (FLA) is 
the starting point for the legislative basis 
for the jurisdiction and role of the family 
law courts in relation to trusts.1 The key 

provisions of the FLA relating to property matters 
that are potentially relevant to trusts are: 
• s79 (marriages) and s90SM (de facto 

relationships): the powers of the court to  
alter property interests between the parties;

• s74 (marriages) and s90SF (de facto 
relationships): the powers of the court to 
require one party to pay spousal or partner 
maintenance to the other party;

• s78 (marriages) and s90SL (de facto 
relationships): the powers of the court  
to declare property interests between  
the parties;

1  In addition, each Australian state and territory has legislation applying to 
trusts and trustees, and their supreme courts exercise statutory and inherent 
jurisdiction to supervise the operation of trusts
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• part VIIIA (marriages) and part VIIIAB (de 
facto relationships): provisions providing for 
the making of binding financial agreements 
before, during or after a relationship; and

• part VIIIAA: provisions allowing orders to  
be made against third parties.
The term ‘property’ is helpfully defined in  

s4(1) FLA as property to which a party or  
parties are entitled, whether in possession or 
reversion. The courts have given this a very 
expansive interpretation.2

The term ‘financial resource’ appears in  
s75(2) in the context of ‘the income, property  
and financial resources of each of the parties’. 
This is stated to be a matter (among others)  
that the court must take account of when  
deciding an s79 property alteration,3 and when 
deciding an s74 spousal/partner maintenance 
application.4 Comparable provisions apply to  
de facto relationships.

The significance of whether something is 
property or a financial resource cannot be 
overstated. If an interest of a party is property, 
that interest can be adjusted by the court. If, 
however, an interest is only a financial resource, 
it is a (frequently very) relevant factor in how the 
property of the parties is divided, but it is not 
itself considered property. The property of a trust 
is, therefore, only directly exposed to an order of 

2  In the Marriage of Duff (1977) 3 Fam LR 11,211
3  Family Law Act 1975 (FLA), s79(4)(e)
4  FLA, s75(1)

the family law courts if the trust is found to be  
the property of a party to the proceedings. 

Most cases involving trusts concern applications 
for property adjustment;5 however, an increasingly 
prevalent threat to trusts is being drawn into a 
family law dispute of a beneficiary by receipt of a 
subpoena and/or an application to add them as a 
party to the proceedings.

TYPE OF TRUST, THE TRUST DEED AND  
THE FACTS OF THE PARTICULAR CASE
The essential starting point when a trust is, or may 
be, connected with a party who is, or may be, in a 
family law dispute is to ‘read the deed’. The terms 
of trusts vary greatly, and the family law courts 
have regularly noted the need to consider the 
trust deed in the context of the particular factual 
circumstances of the case in order to ascertain 
the nature of the interest of a party to the family 
proceedings in that trust.6 The cases also illustrate 
the critical point that whether a particular  
interest is property, or a financial resource,  
‘mere expectancy’ or otherwise, will depend  
on the facts and circumstances of each case.7 

Interests in fixed trusts are not likely to present 
difficulties for the courts, as the beneficial interests 
of the parties are usually clearly defined. Issues 
usually arise in relation to discretionary trusts.

The following key matters will usually need to 
be identified from the terms of the trust and the 
surrounding factual circumstances: 
• whether either or both of the parties are 

beneficiaries of the trust, by name or as  
a member of a defined class;

• if a party is a beneficiary, the nature of  
their interest, including whether they are  
a beneficiary as to income only, or income  
and capital, and what their interest is on  
the trust vesting;

• if a party is not a beneficiary, the identity of 
the other beneficiaries and their connection to 
the parties, and, in particular, whether a party 
could benefit indirectly from the trust via a 
related company or trust that is a beneficiary;

• whether either or both of the parties are a 
trustee of the trust, or a shareholder and/or 
director in a corporate trustee;

5  FLA, s79
6  See e.g. In the Marriage of Harris (1991) 15 Fam LR 26 at page 32
7  In the Marriage of Jacqueline Paul Elise Reynolds and Walter Reynolds [1990] 
FamCA 50 at paragraph 77

‘The cases illustrate the 
critical point that whether a 
particular interest is property, 
or a financial resource, “mere 
expectancy” or otherwise, 
will depend on the facts and 
circumstances of each case’
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• whether either or both of the parties hold the 
role of appointor and/or guardian, or other 
controlling roles, and the nature and extent  
of those roles;

• how the trust has been operated in the past, 
and, in particular, who has exercised the 
effective control and decision making in relation 
to it, and who has benefited from it and how; 

• whether the trust was settled before or 
during the relationship, and related questions 
as to whether the trust property has been 
acquired and/or built up before or during the 
relationship, and whether and to what extent 
the parties have contributed to the property  
of the trust; and

• the nature, value and income potential of the 
trust property.

EARLY CASES INVOLVING TRUSTS
The first 20 years of the operation of the FLA (1975 
to 1995) produced several cases that considered 
how the family law courts should treat controlling 
and beneficiary roles of parties in a trust for the 
purpose of the adjustment of property interests.

IN THE MARRIAGE OF WHITEHEAD
In the 1979 case of In the Marriage of Whitehead, 
Justice Baker posed the following question: ‘… am 
I not also required to take into account all other 
resources of the parties including the discretionary 
trust? It is clear on the evidence before me… that 
the wife effectively controls this Trust and is 
therefore able to determine its future.’8

The trust and its assets were held to be a financial 
resource of the wife within the meaning of s75(2)
(b) FLA. The main asset of the trust had, as its 

8  (1979) 5 Fam LR 308 at page 306

source, an inheritance received by the wife. Baker 
J expressed the view that the wife had the power to 
deal with the assets and income of the trust ‘in any 
manner that she may please’.9 Both the husband 
and the wife were discretionary income and capital 
beneficiaries of the trust. Neither party sought an 
adjustment of property that would directly impact 
on the property of the trust. The wife’s financial 
resource represented by the trust was taken 
into account with other factors to determine the 
division of the equity in the former matrimonial 
home between the parties. 

ASHTON
Seven years later, in 1986, the Full Court of the 
Family Court of Australia decided the significant 
case of Ashton and Ashton.10 

During the marriage, the husband had caused a 
discretionary trust to be settled under the name 
Ashton Family Settlement. The husband was 
named in the trust deed as both the appointor 
and first trustee of the trust. Three years later, 
the husband exercised his power as appointor 
to change the trustee to a corporate trustee, the 
shareholders of which were the husband and his 
cousin; however, the cousin held his shares on trust 
for the husband. The husband was not named as a 
beneficiary, and nor was he included within a class 
of beneficiaries. The beneficiaries of the trust did, 
however, include any trust in which any beneficiary 
held an interest of any kind, and any company in 
which any beneficiary held any shares. The wife 
was included as a discretionary beneficiary as to 
income and capital by definition.

The husband conceded that he was in full  
control of the assets of the trust, and the Full Court 
9  At page 307
10  [1986] FamCA 20

‘The trust and its assets were held to be a financial  
resource of the wife within the meaning of s75(2)(b)  

of the Family Law Act 1975 ’
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found that the evidence ‘made it clear that he  
was applying them and income from them as he 
wished and for his own benefit’.11 He had, in fact, 
received distributions of trust income indirectly,  
by receiving distributions from related trusts  
that qualified as beneficiaries of the Ashton  
Family Settlement. 

The trial judge found that, although the husband 
was not named as a beneficiary of the trust, he 
had received income from the trust, by way of 
distributions to two related trusts. The Full  
Court agreed.12

The trial judge ordered the husband to either 
procure a payment of AUD275,000 plus interest 
from the trust to the wife, or appoint himself as 
trustee and then make that payment. The husband 
appealed that order on the ground that it was 
erroneous because the provisions of the trust deed 
prevented the husband from being appointed as 
trustee. That ground of appeal failed:

‘… having regard to the powers and discretions 
which the husband has, and having regard to 
what had in fact taken place, for the purposes  
of s79, the husband’s power of appointment, and 
all the attributes it carries with it, amounts to  
de facto ownership of the property of the trust…  
His Honour’s order that he should appoint himself 
trustee so as to make a requisite payment was  
not contrary to the trust deed on its proper 
construction, nor did it require the husband  
to deal with property which was not his own… 
The powers which the husband has in the Ashton 
Family Settlement give him control of the trust 

11  At paragraph 13
12  At paragraph 13

either as trustee or through a trustee which is his 
creature, and at the same time he is able to apply 
all the income and property of the trust for his 
own benefit…’13 

The Full Court found that the whole of the 
trust was the husband’s property,14 and noted the 
necessity of that finding before an order could be 
made directly against the property of the trust.15 The 
Full Court made a moderate variation to the amount 
that the husband was required to pay to the wife, but 
upheld the order directed against the trust subject 
to that variation. The High Court of Australia (the 
High Court) refused the husband leave to appeal.16

IN THE MARRIAGE OF STEIN
Later the same year, the Full Court applied 
Ashton in In the Marriage of HM and BA Stein.17 
The husband in that case conducted a business 
by corporate trustee of the trust. The Full Court 
found that the trustee company was a ‘mere puppet 
of the husband’, with him at all times having had 
the power to apply trust income and capital for his 
own benefit. An order requiring the husband to pay 
an additional sum out of trust assets by exercising 
his control of the corporate trustee was upheld. 
The husband’s appeal was dismissed.

IN THE MARRIAGE OF REYNOLDS
The 1990 Full Court decision in In the marriage 
of Jacqueline Paul Elise Reynolds and Walter 
Reynolds18 included a ground of appeal against 
the assets of a trust being treated as assets of the 
parties to the marriage. The trust was settled 
during the marriage, and the parties were the 
shareholders in the corporate trustee. Although 
the trust had other beneficiaries, it was found 
to have operated for the benefit of the parties 
and their children, to the exclusion of other 
beneficiaries. In addition to being a discretionary 
capital and income beneficiary, the husband was 
also the only named ‘residuary beneficiary’, whom 
the trust deed provided would take capital on 
vesting in default of prior appointments of that 
capital. Although not expressly stated, it appears 

13  At paragraph 14
14  At paragraph 22
15  At paragraph 29
16  Davidson v Davidson (1991) FLC 92-197 at 78,366
17  (1986) 11 Fam LR 353
18  [1990] FamCA 50

‘The trial judge found that, 
although the husband was 
not named as a beneficiary 
of the trust, he had received 
income from the trust’
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from the judgment that the husband was the 
sole appointor of the trust, with the Full Court 
noting that there was nothing in the trust deed 
preventing him from appointing a new corporate 
trustee under his full control.19 

The husband argued that he could not exercise 
his power of appointment for the purpose of 
advantaging himself, on the basis that to do so 
would be a breach of his fiduciary obligations. 
The Full Court rejected this, finding that: ‘As 
it was clearly intended that the husband might 
benefit from the trust to the exclusion of any other 
beneficiary, we cannot see how it could be said 
that the trustee company or the husband were in 
breach of any duty to anyone else if the husband 
caused this to be done.’20

Having confirmed the trial judge’s finding that 
the trust property was property of the husband, 
the Full Court also approved of the finding that the 
value of the husband’s interest under the trust was 
equivalent to the full value of the trust property.21 

DAVIDSON
In 1991, the Full Court in Davidson v Davidson22 
effectively applied the rationale in Ashton and 
Stein to a discretionary trust settled during the 
marriage with a corporate trustee of which the 
husband and wife were equal shareholders, and  
of which the husband was the appointor. The  
trial judge found that the trust was the husband’s 
‘alter ego’ and ‘the creature of the husband’. As  
in Ashton, the husband was found to be able to 
benefit from the trust indirectly, by distributions 
via a related company that was a beneficiary of  
the trust. The husband and wife held the shares 
in the corporate trustee, and the husband was the 
sole appointor. 
19  At paragraph 58
20 At paragraph 78
21  At paragraph 79
22  (1991) FLC 92-197

The husband argued on appeal that to procure 
a distribution to himself, via a company in order 
to make a payment ordered to be made to the 
wife, would constitute a breach of his fiduciary 
duty as appointor.23 The Full Court did not agree, 
finding that the husband was not prevented from 
appointing a trustee who was compliant with  
his wishes in order to give effect to a payment  
to the wife:

‘… no person other than the husband has any real 
interest in the property or income of [the trust] 
except at the will of the husband, and therefore 
he has the de facto ownership of the trust 
property. We are of this view notwithstanding the 
existence of a valid trust. The reality of the matter 
is that the husband can lawfully benefit directly 
any of the potential beneficiaries at any time or, 
indirectly, himself…’24

As in Ashton, the High Court refused the husband 
leave to appeal.25 

IN THE MARRIAGE OF HARRIS
In the Marriage of Harris,26 decided in the same 
year, involved a husband who was a beneficiary 
of a trust used to conduct a family business, as 
well as the appointor and guardian. The husband 
unsuccessfully appealed the trial judge’s inclusion 
of the whole of the property of the trust in the 
divisible pool as property of the husband.

The Full Court confirmed that the husband’s 
interest in the trust was ‘property’, equivalent to 
the value of the trust property, and that the Court 
was empowered to make orders requiring the 
husband to ‘exercise his rights and powers under 
the trust deed so as to bring about a settlement of 
23  At paragraph 78,365
24  At paragraph 78,366
25  In the Marriage of Harris (1991) 15 Fam LR 26 at page 32
26  Id

‘The Full Court did not agree, finding that the husband was not 
prevented from appointing a trustee who was compliant with 

his wishes in order to give effect to a payment to the wife’
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property out of the corpus or income of the trust 
for the benefit of the wife’.27

RECENT CASES INVOLVING TRUSTS
By 1995, the position in relation to trusts and 
factual scenarios with certain features was 
reasonably clear and consistent. Where a party 
had a controlling role and the ability to directly or 
indirectly apply trust property to satisfy an order 
of the court requiring payment to the other party, 
the court would readily find the trust property to 
be ‘property’ and make orders directly against it. 
The court had, on several occasions, dealt with 
objections relating to the duties of trustees, and 
those in appointor roles acting in accordance  
with the orders of the court. 

What the Full Court did not have to deal  
with during this period were trusts in which 
neither party to the marriage had actual or 
effective sole control, or in which a third party  
had a genuine interest, over and above being 
included as a discretionary object within a  
broad group of beneficiaries. In each case,  
orders were made directly against a party to  
the marriage in relation to the trust, requiring 
them to exercise their control to have distributions 
made that the terms of the trust already allowed. 
Further, a significant factual feature of each 
case was that the trusts were settled during the 
marriage, and the property of the trusts was 
acquired or built up during the marriage.  
The court had not yet had to deal with trusts 
wholly or substantially funded by the parents  
of a party or others.

More recent cases in this area have  
been more difficult, and therefore provide 
important guidance.

SPRY 
No paper on trusts and family law would be 
complete without a mention of the saga of 
renowned trust lawyer Dr Spry and his trust, 
decided by the High Court in Kennon v Spry.28 
Originally settled orally, between Dr Spry as  
settlor and Dr Spry as trustee, this trust, with  
that unusual beginning, was to come to what  
was arguably (in light of the cases that had gone 
before) an unsurprising end at the hands of the  
27  At page 34
28  [2008] HCA 56

Full Court,29 and ultimately the majority of the 
High Court.

Much has been written about this case. It is 
sufficient to note the following key matters that led 
to the finding that the assets of the trust were the 
‘property’ of the parties. The trust was established 
by a spouse during the marriage, and the assets of 
the trust were accumulated during the marriage. 
The husband was the sole trustee of the trust 
at most relevant times, and one of the trustees 
at all times. As a consequence of documents set 
aside by the lower court (which was not appealed 
to the High Court), the wife was a discretionary 
beneficiary of the trust. All of the property of the 
trust was held to be property of the marriage, and 
orders were made against Dr Spry that required the 
trust property to satisfy them. 

ESSEX
Essex & Essex (No 2)30 raised a more interesting 
situation, where the property of a trust had not 
been acquired or built up during the marriage. 
The husband’s mother had created two inter vivos 
trusts, referred to as the S Trust and the N Trust.  
It was common ground that neither party had made 
any financial or other contribution to the property 
of either trusts. 

The S Trust was settled in 2004 and contained 
assets worth approximately AUD700,000. The 
trustee of the S Trust was a company in which 
the husband did not hold an interest or role, the 
shares being owned by his brother, who was also 
the sole director. The husband’s brother was also 
the principal of the S Trust, and had the power 
29  Stephens and Stephens and Ors [2007] FamCA 680
30  [2007] FamCA 639

‘By 1995, the position  
in relation to trusts  

and factual scenarios  
with certain features  
was reasonably clear  

and consistent’
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to appoint and remove the trustee. Although the 
husband was included as a beneficiary of the S 
Trust, his brother gave evidence that this was 
not intended, and that efforts had been made 
(apparently unsuccessfully) by the brother, with his 
accountant, to remove the husband as a beneficiary.

The wife sought property orders and spousal 
maintenance. She argued that either the husband’s 
interest in two discretionary trusts be included  
as property and subject to a division between 
them, or that it be taken into account as a financial 
resource of the husband, to lead to the same 
effective division. 

Justice Benjamin declined to find that the S Trust 
was a financial resource of the husband, on the 
basis that the husband and wife were discretionary 
beneficiaries, but neither had control of the trust, 
and whether they would receive any benefit was at 
the absolute discretion of the husband’s brother. 
The trust was said to be distinguishable from the 
majority of trusts arising in family law matters,  
due to the husband lacking any controlling role, 
and there being insufficient evidence that he would 
take a controlling role in the future. The result  
was that the S Trust was not taken into account  
in the alteration of property between the parties.

The wife appealed on grounds including that 
Benjamin J had failed to have regard to the two 
trusts as a financial resource of the husband.31 

The appeal was allowed, with Chief Justice 
Bryant and Justice Boland giving a joint majority 
judgment, and Deputy Chief Justice Faulks 
dissenting. The Full Court adjusted the division 
of property by a further 2.5 per cent in favour of 
the wife, taking into account the husband’s greater 
future income, including income that he would 
likely receive from the S Trust. The wife received 
approximately AUD31,500 extra.

The majority noted that the husband remained 
a discretionary income beneficiary of the S Trust. 
The wife’s contention that the husband could 
benefit himself, using a provision in the trust deed 
allowing capital appointed to minor beneficiaries, 
was not accepted, on the basis that it would be 
a breach of trust for the husband to utilise an 
advance for his own purposes. The finding that  
the assets of the trust were not the property of  
the husband was confirmed.

31  Essex & Essex [2009] FamCAFC 236

However, the majority found that Benjamin J 
had been in error by concluding that the trust did 
not represent a financial resource to the husband. 
They found that the evidence raised ‘a compelling 
inference’ from the terms of the trust and the 
circumstances that the husband would receive 
distributions from the S Trust in the future.32

KEACH
The decision of Keach & Keach and Ors33 considered 
whether or not a trust was a sham and the property 
of the trust was, in reality, the property of the 
husband. As the trust was established by the 
husband’s father, and operated by him for some 
time, the sham argument failed. What is more 
interesting is that the wife was also unsuccessful  
in having the trust property found to be property of 
the husband; however, it was found to be a financial 
resource of his. 

In relation to the financial resources provided by 
the trust to the husband, Justice Strickland said 
that: ‘… the fact of the matter is the husband has 
been able to rely on the Junior Trust as a source of 
benefit to him in many ways… I have no doubt that 
in the future the husband will continue to benefit 
from that Trust, including receiving allocations/
distributions of income.’34

The basis for the court not concluding that the 
husband’s interest in the trust was property of the 
husband appears to have come down to control, 
with the key point being that whether the husband 
would receive distributions, and what distributions 
he would receive, was dependent on his father. 
The husband’s father held the role of principal. 

32  At paragraph 172
33  [2011] FamCA 192
34  At paragraphs 210 and 211

‘The basis for the court 
not concluding that the 

husband’s interest in the 
trust was property of the 
husband appears to have 

come down to control’
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However, until a change was made following 
his matrimonial difficulties, the husband was a 
director of the corporate trustee of the trust (with 
his parents and three siblings), and held a minority 
shareholding in the trustee with his siblings.

HARRIS
The husband in Harris & Harris35 successfully 
appealed against a finding at first instance that the 
assets of an inter vivos trust of AUD1.5 million be 
included in the property of the parties. 

Although the husband (and the wife) had been 
a director of the corporate trustee of that trust, 
the husband’s mother was the appointor, and she 
acted to change the corporate trustee to a company 
in which neither the husband nor the wife held a 
directorship or owned shares. Those matters led 
the Full Court to conclude that the husband did  
not have any actual legal control. 

The Full Court also considered whether the 
husband had de facto control, by being able to 
control his mother as his ‘puppet’. The judgment 
appears to confirm that either direct or indirect 
control may be sufficient to support a finding that 
trust assets are property, with reference to the 
judgment of Chief Justice French in Kennon v Spry 
at paragraph 77 of that judgment. The conclusion 
was that there was no evidence before the trial 
judge that could support a finding of de facto 
control. The Full Court therefore concluded, on 
the evidence available, that ‘the best that we could 
do would be to determine that the Trust is a very 
significant financial resource for the husband’.36 
The matter was remitted for rehearing, with it 
being noted that whether the trust assets were 
considered property or a financial resource of 
the husband would have to be determined on the 
evidence adduced on that rehearing.

SEARLE & PENCIOUS
Searle (formerly Pencious) & Pencious and Anor37 
involved an inter vivos trust and contains key points 
applicable to testamentary trusts that include more 
than one family group as beneficiaries. The case 
also gives considerable reassurance to parents who 
continue to control a family discretionary trust, at 
least for their joint lifetimes.

35  [2011] FamCAFC 245
36  At paragraph 73
37  [2013] FamCA 375

The key issue in relation to the trust in the 
proceedings was whether the wife had a legal or 
equitable interest in the trust, and the value of that 
interest. The husband sought to have the interest 
included in the divisible pool. The trust had assets 
in excess of AUD10 million. Benjamin J found that:
• The trust was the ‘alter ego’ of the wife’s 

parents, who were the appointors and 
guardians of the trust.

• The trust was a ‘mere expectancy’ of the wife, 
comparable to a potential future inheritance, 
and, therefore, it was of no value to her. A 
valuation of the interest was not required, 
given that finding.

• The husband and the wife had not made any 
contributions to the trust, and the wife had  
not received any distributions from the trust.38

• The wife did not control the trust, and had 
never done so.39 
His Honour said the following about the 

importance of how and why the trust was created 
and funded: ‘Neither the husband nor wife has 
contributed to the property or income of the trust. 
When considering whether the trust property is 
property of one or other of the parties one element 
is the source and purpose of the accumulation of 
the property in the trust.’40 

The wife was found not to have any beneficial 
interest in the trust that would constitute property.

ACCESSING TRUST DOCUMENTS IN FAMILY 
LAW PROCEEDINGS
There have been several cases where a party has 
sought to obtain trust documents by subpoena 
directed to the third-party trustee of the trust to 
which it relates.41 The risk of receiving a subpoena 
of this kind, and potentially being drawn into the 
family law dispute of a beneficiary, is likely to be 
something that most trustees and those behind the 
relevant trust would prefer to avoid. The following 
is a summary of two cases decided in 2012.

DILLON
The husband in property proceedings in Dillon & 
Dillon42 caused subpoenas to produce documents 
to issue to the trustees of trusts associated with the 

38  At paragraphs 10–11
39  At paragraph 153
40 At paragraph 165
41  See also Read and Chang and Anor [2010] FamCA 876
42  [2012] FamCA 319
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wife. The third parties (who were the wife’s father 
in various trustee capacities, and seven companies) 
objected to the subpoenas on the grounds that the 
documents sought were not relevant to the issues 
in dispute in the proceedings, and also that the 
scope of the subpoena was oppressive. 

The documents sought by the subpoena included 
memoranda of wishes and/or memoranda of 
preferences and/or letters of wishes or similar 
documents, and minutes of trustee meetings 
and resolutions of trustees relating to past 
distributions, or to planned future distributions.

One of the trusts was a testamentary trust that 
was controlled by the wife’s father. The value of 
the property held in the trust was not stated in 
the judgment. However, the combined value of the 
several trusts involved was possibly ‘in the many 
millions of dollars’.43

It was common ground between the parties that 
the wife did not control the trust, the trust had 
other beneficiaries, and only limited distributions 
had previously been made to the wife. The 
husband sought the subpoenaed documents to 
enable a valuation of the wife’s interest in the 
trust, and asserted that her beneficial interest  
in the trust was ‘property’ because of her  
right as beneficiary to due consideration,  
and due administration.

Reference was made to the decision of the High 
Court in Kennon v Spry.44 Although the facts in 
Spry were noted as being different to those in the 
case under consideration, an important similarity 
was that the wife in that case had been in a similar 
position to the wife in this case, and that the trust 
property in Spry was held by French CJ as being 
part of the property of the wife.

Justice Cronin found as follows, making orders 
for the subpoenaed parties to make specified 
documents available to the solicitors for the 
husband, and seeking written submissions as  
to costs:
• It was possible that the documents sought  

‘… may provide a valuer with information  
to form the foundation of a valuation’.45 

• It was open to the husband to argue, 
notwithstanding the lack of documents 
evidencing distributions to the wife, that  

43  At 13
44  [2008] FLC 93-388
45  At 25

the trust represented a financial resource to 
the wife.46

• The documents sought should be available  
to the husband and his advisors to decide 
whether a valuation of the wife’s interest  
could be undertaken.47

MACDOWELL
The case of Macdowell & Williams and Ors48 
involved a subpoena issued on behalf of the 
husband in property proceedings, directed to the 
parents of the wife, both in their personal capacity 
and as directors of three companies. One of those 
companies was the trustee of an inter vivos trust,  
of which the wife was a discretionary beneficiary. 

The following comments were made in relation 
to the wife’s interest in the trust, in response to 
submission on behalf of the husband that the  
case was analogous to that of Keach & Keach:

‘There is not, at present, any evidence before 
this Court to suggest, even prima facie, that  
the Wife has control over any of the entities 
referred to in the subpoena or that such control 
is likely to occur in the future… Nor has there 
been a pattern of significant and consistent 
distributions which point to [the Trust] being  
a significant source of funds for the Wife into 
the future.’49

PART VIIIAA FLA
Amendments to the FLA that took effect on  
17 December 2004 greatly extended the powers 
that the family courts had to make orders  
binding on third parties. This altered the  
position established by the High Court  
decision Ascot Investments Pty Ltd v Harper.50

SIMMONS
Simmons and Anor & Simmons51 was an application 
for summary dismissal by a third-party corporate 
trustee of a discretionary trust, in relation to 
the part of the wife’s application seeking relief 
against the trust. The husband had no controlling 
role in the trust; however, he was a discretionary 

46  At 25
47  At 26
48  [2012] FamCA 479
49  At paragraph 17
50  (1981) 148 CLR 337
51  [2008] FamCA 1088
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beneficiary and had received distributions from  
the trust.

The Full Court found that there was a ‘sufficient 
nexus’ between the property of the trust and the 
property of the parties to the marriage for it to 
be open to a court to find that part VIIIAA FLA 
applied, and could be used to make orders binding 
the trustee. The wife’s claim was, therefore, not 
‘doomed to fail’, and the application for summary 
dismissal was not successful. 

AC AND ORS
Part VIIIAA FLA was also considered in the case 
of AC and Ors & VC and Anor.52 Orders were made 
pursuant to part VIIIAA in property proceedings, 
requiring the third-party trustee of a trust to bring 
forward the vesting date of that trust, so that the 
interest of the wife in the trust would vest in her. 
The corporate trustee, and the husband’s mother 
(who was a beneficiary of the trust) appealed  
those orders. The substantive findings and  
orders adjusting the property of the parties  
were ultimately not the subject of an appeal  
that was required to be determined.

Justice Crisford used, at first instance, s90AF 
FLA to make orders against the trustee. That 
section sets out the court’s power to bind third 
parties by injunctions pursuant to s114. 
52  [2013] FamCAFC 60

Ultimately, the appeal succeeded, because it 
was found that the trial judge had not accorded 
procedural fairness to the husband’s mother. 

CONCLUSION
Despite it now being more than 30 years since the 
first ‘trust busting’ decision of Ashton was handed 
down, it remains difficult to state clear and certain 
principles as to how trusts will be dealt with by 
the family law courts in Australia in particular 
factual circumstances. Trusts that are controlled 
by a party to the relationship who is also a direct or 
indirect beneficiary are clearly exposed, but, where 
there is real third-party control, and where others 
have either funded the trust or have a legitimate 
interest in it as beneficiaries, the outcome may not 
be so clear or easy to predict. 

Although the main focus of planning and 
strategies to protect trust assets from future family 
law disputes will likely remain to reduce the risk 
of a finding that the trust property is divisible 
‘property’ of the parties, consideration also needs 
to be given to protecting trusts that operate in a 
broader family or commercial context being drawn 
into the family law problems of a beneficiary.

SAM McCULLOUGH TEP IS A  
DIRECTOR AT WORRALL LAWYERS  
IN HOBART, TASMANIA
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A GRAND TOUR  
OF TAX PLANNING

Three scenarios that exemplify the cross-border planning 
considerations inherent in UK-Italy moves 

 ABSTRACT 

• Any British traveller on their Grand Tour 
adventure knows that Italy and England have 
differing cultural and juridical traditions. 
Jurisdictional practices in terms of private 
international law have, in the past, been more 
harmonised between Italy and England than 
between many of their European neighbours. 
Perhaps this harmony reflects the enduring 
relationship between the two countries, and ease 
for citizens of both countries in moving back and 
forth between the two jurisdictions, which  
has produced one of the few bilateral inheritance 
tax conventions that the UK has entered into.

• This article will focus on three scenarios 
involving Italy and the UK; the cross-border 
estate planning considerations; and how to 
extend jurisdictional harmony across private 
international law applicable to a cross-border life.

o Scenario 1: a UK-resident and domiciled 
individual, with British nationality, purchases 
an Italian second house. Testamentary freedom 
and tax planning issues will be explored.

o Scenario 2: an Italian individual, resident but 
non-domiciled in the UK, with assets in London, 
seeks advice. Testamentary freedom and tax 
planning issues come into play. 

o Scenario 3: a non-UK domiciled entrepreneur 
risks becoming deemed domiciled in the UK 
from April 2017. Recent changes to the Italian 
non-domiciled rules could make Italy an 
attractive alternative.

The three scenarios in this article look at 
how to extend jurisdictional harmony 
across the private international law 
applicable to a cross-border life.

 A VERY ENGLISH SECOND HOME IN ITALY
Scenario 1: A UK-resident and domiciled individual 
with British nationality has fallen in love with  
la dolce vita and purchases a second house in the 
hills of Tuscany, surrounded by olives and vines, 
but wishes to maintain testamentary freedom and 
to keep the tax burden in both the UK and Italy  
to a minimum.

 TESTAMENTARY FREEDOM
• What are the testamentary  

formalities required? 
• How does the will have material validity? 
• What are the fiscal implications for the  

cross-border estate?

WHAT TYPE OF WILL –  
TESTAMENTARY FORMALITY
A British national who is resident and domiciled 
in England, and wishes to retain testamentary 
freedom over their Anglo-Italian estate, can elect 
the law of their citizenship and apply English/
Scottish law to the devolution of their global estate. 
There are three approaches that can be taken for 
the estate planning document: 
• one single will governed by their citizenship 

or national law (i.e. an English-law will), 
compliant with English-law formalities, 
and containing an election clause to British 
nationality, which governs the devolution of  
all the assets in the cross-border estate;

BY CATHERINE PUGSLEY
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• an English-law will and an Italian-law will, 
both compliant with their respective law 
formalities, with an election to English law 
drawn up by an Italian professional covering 
the Italian estate; or

• two English-law wills, compliant with English-
law formalities, both containing an election 
to nationality – one for English assets, one for 
foreign assets.
It is integral to ensure that the second two 

options do not create accidental revocation.  
It may be useful to employ two separate wills 
to protect against incorporating a foreign legal 
structure (i.e. a trust, commonly used in English 
estate planning documentation, which may be 
difficult to translate in Italy, or which may create 
an additional tax liability in the future).

Italian law does not require executors to be 
appointed. If an Italian-law will is used with a 
citizenship election, there is no need to appoint 
executors, as the estate vests with the beneficiaries. 
If an English-law will is used, the grant of probate 
issued by the English probate court (appropriately 
translated with an apostille on the translation) 
will be accepted by the Italian authorities as an 
authority for English executors to act within Italy.

TESTAMENTARY FREEDOM  
– MATERIAL VALIDITY
The effect of the Italian forced-heirship regime was 
always a concern to a British national with a second 
home. However, Regulation (EU) No 650/2012 
(the EU Succession Regulation) has introduced 
a certainty to Italian civil law regarding private 
international law relating to the devolution of a real 
estate asset owned by a British national who wishes 
to retain testamentary freedom, regardless of 
whether the individual is resident in the UK or Italy.

Under article 22 of the EU Succession Regulation, 
a British national can direct that their succession 
is governed by their national law. To do this, they 
should insert a citizenship election into their will. 
Before the advent of the EU Succession Regulation, 
article 46 of Law No 218 of 31 May 1995 (the Italian 
private international law) had already harmonised 
the conflict of laws by making provision for the 
application of the law of nationality to govern 
the devolution of the estate of a British national. 
However, there was always a query about the effect 
of renvoi to the private international law of England 
and Wales, and Scotland. Under the EU Succession 
Regulation, the renvoi has, in effect, been blocked 
by the election to the law of nationality and the 
application of article 34 of the EU Succession 
Regulation. There is now more certainty that 
the law of nationality will prevail, maintaining 
testamentary freedom.

The UK has opted out of the EU Succession 
Regulation and is considered to be a ‘third State’. 
Italy has not opted out, and so is bound by it.1

A British national living in the UK can elect the 
law of their nationality to govern the succession  
of their estate, including their assets in Italy.  
A British national who is resident in Italy can  
also elect to apply the law of their nationality to 
govern the devolution of their estate. Italy has  
a unitary system of succession, whereby the  
last personal law of the deceased exclusively 
governs the succession to all of the deceased’s 
belongings, irrespective of their nature (real or 
personal); the same law will apply to the cross-
border estate. If two wills are used, there should  
be a unity of laws, and the same law should apply  
to the whole succession.

The EU Succession Regulation only applies to the 
law governing the devolution of the estate. It does 
not apply to inheritance or estate taxes. As set out 
above, devolution can be documented with a will 
that has an election to British nationality, with the 
will drafted with either English or Italian formality.

TAX PLANNING – DIRECT OWNERSHIP 
For the British national resident in the UK with 
a second house in Italy, their assets located in 

1  There is some disagreement regarding the definition of ‘third State’ and 
‘Member State’, and whether the UK will be considered to be a third State 
(see article 82 of the EU Succession Regulation, which will, no doubt, be taken 
through the courts). However, it is clear that the UK is not considered to be 
bound by the effect of the EU Succession Regulation

‘Under article 22 of the  
EU Succession Regulation,  
a British national can  
direct that their succession  
is governed by their  
national law’
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Italy are taxable for Italian inheritance tax (IHT) 
purposes. The applicable percentage of Italian IHT 
is calculated according to the relationship between 
the deceased and the successor. As a general rule, 
the closer the relationship is, the lower the tax rate 
that is applicable. Rates range between 4 per cent 
and 8 per cent, as follows: 
• Transfers to spouses and direct descendants 

or ascendants are taxed at 4 per cent on 
inheritances and gifts exceeding EUR1 million 
per person. 

• Transfers to siblings of the deceased are 
taxed at 6 per cent on inheritances and gifts 
exceeding EUR100,000. 

• Transfers to all other relatives to the fourth 
degree or relatives-in-law to the third degree 
are taxed at 6 per cent on the entire value of  
the inheritance or gift.

• Transfers to all other beneficiaries are subject 
to 8 per cent tax.
Note that this last tax bracket of 8 per cent is 

also applied to charitable gifts to charities outside 
Italy. It may be necessary, in some cases, to 
persuade the regional Italian tax office to recognise 
that there is an applicable European charitable 
exemption available to charitable legacies – e.g. to 
English registered charities. A set of notarised and 
apostilled documentation from the jurisdiction of 
the charity identifying the charitable entity assists 
greatly in this regard.

ADDITIONAL TRANSFER TAX  
ON THE REAL ESTATE ASSETS
There is an additional tax on real estate in the 
inheritance. This is not an IHT and cannot be 
set off under the terms of the bilateral double-tax 
convention. The tax is a stamp tax plus a transfer 
tax (mortgage and cadastral tax) calculated at 
a total of 3 per cent of the cadastral value of the 
real estate, multiplied by the relevant updated 
coefficients of the regional council where the real 
estate is located. This tax is charged on the transfer 
of real estate from the deceased or the donor  

(in the case of inter vivos gifts) to the name of  
the beneficiary. So, while there may not be IHT  
(or tax on a donation) between parent and child 
when the threshold is not met, there will be an 
additional transfer tax where there is a real  
estate asset passing to the beneficiary or donee. 

DECLARATION OF SUCCESSION
Where a British national dies resident in England 
and Wales, with property in both the UK and Italy, 
or where a British national dies resident in Italy, 
with property in both the UK and Italy, it will be 
necessary to file a declaration of succession in  
both jurisdictions. In the latter case, the worldwide 
estate of the deceased who dies resident in Italy 
will fall into the Italian IHT net, and the domicile 
of the deceased will need to be established.

There is a significant difference between the rates 
of IHT in the UK and Italy. Any double payment is 
relieved, to a certain extent, under the UK-Italian 
bilateral double-tax treaty for IHT on an asset-by-
asset basis.

An Italian inheritance declaration must be 
submitted within one year from the date of death  
of the deceased. The tax must be paid using a 
specific form before submitting the declaration  
of inheritance. Within 30 days of the submission  
of the declaration, the request for the transfer of 
the title to the real estate must be submitted to  
the Italian Agency of Revenue, the entity that 
controls land-registry filings.

LIFETIME GIFTS
For a British national resident in England wishing 
to make a potentially exempt transfer of Italian 
real estate, the real estate must be transferred 
by Italian deed. Inter vivos gifts can benefit from 
nationality protection under the elected succession 
law. Where there has been an election to the law 
of nationality and English law applies, any inter 
vivos disposition giving rise to a right in rem prior 
to death will be restored or accounted for under 
English law, and not clawed back under Italian law.

‘There is a significant difference between the rates of IHT in 
the UK and Italy. Any double payment is relieved, to a certain 

extent, under the UK-Italian bilateral double-tax treaty for IHT’
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An inter vivos gift of Italian real estate will 
attract the same 3 per cent transfer tax as set  
out above.

If the British national, resident in England, 
wishes to continue benefiting from the donated 
Italian situs real estate (e.g. a parent donating 
their Italian holiday home to a child), practitioners 
should ensure that such usage by the parent does 
not give rise to a gift with a reservation (GWR) of 
a benefit in the UK. Where rent is to be paid for 
the use of the Italian real estate (e.g. by parent to 
child) for the use of the property to avoid the GWR 
problem, this rental income will be taxable in the 
first instance in Italy. Gifts to minor children that 
will be held on a bare trust will require a legal 
opinion from an English qualified practitioner, 
translated into Italian; the opinion will be 
registered with the Italian transfer documents.

USUFRUCT
The gift of bare ownership is a common tax 
planning strategy in civil-law jurisdictions – i.e. 
parents owning Italian real estate transfer the 
bare ownership of a personal residence to their 
children, while the parents retain the use (the 
usufruct) for themselves. While this may be a 
useful strategy in Italy, HMRC has confirmed2  
that it will consider that a usufruct is to be treated 
as giving rise to a settlement for IHT purposes, 
and that it will pursue the collection of IHT  
on this basis. Usufruct is therefore not a very 
useful estate planning tool for a UK-resident  
and domiciled individual.

OWNERSHIP THROUGH AN SPV
Where there is ownership through a special 
purpose vehicle (SPV), IHT will be payable  
on the value of the shareholding to the estate. 

Note that if the Italian property is held in 
an SPV structure – either a foreign or Italian 
corporate vehicle – where no income is arising, 
e.g. from letting the property, a tax return should 
be made for the rental income that is presumed 
to arise. This notional rental income is calculated 
from the value of the real estate, taken from its 
cadastral value, multiplied by the relevant updated 
coefficients, with corporation tax calculated on 
such notional rental amount.
2  HMRC, ‘Trusts & Estates Newsletter: April 2013’ and ‘Trusts & Estates 
Newsletter: September 2015’ (updated 15 December 2016)

FOREIGN TRUSTS
Italy became a signatory to the Hague Convention  
of 1 July 1985 on the Law Applicable to Trusts and  
on their Recognition in 1992.

Since then, trusts have been used in Italy, and 
it is possible for a settlor to choose, with the help 
of an Italian notary, which jurisdiction they will 
apply to the trust. There is no internal regulation 
on trust law. However, the tax implications of 
using a trust are that Italian law now treats all 
trusts as transparent, regardless of whether 
they are revocable or irrevocable, or whether the 
rights of the beneficiaries are discretionary or 
automatic. IHT and other taxes are chargeable  
on the structure. While this option provides 
a certain amount of privacy regarding the 
ownership of the real estate, it does not  
protect the asset from taxes.

ITALIAN TRUST ALTERNATIVES
There are other Italian structures that are similar 
to trusts, such as the patrimonial fund. This type 
of fund is established by notarial deed and may 
coexist alongside the chosen matrimonial regime 
(see page 25). Specific assets may be set aside for 
family use, and such a fund is not subject to the 
execution of debts. While this is not a particularly 
useful tool for estate planning, it could be useful 
for asset protection. Other options are to use 
private foundations, or the registration of a 
restraint or encumbrance on the estate – but,  
for estate planning between the two jurisdictions, 
they are not infallible. Each option should be 
reviewed on merit. 

‘Italian law treats all trusts 
as transparent, regardless of 

whether they are revocable 
or irrevocable, or whether the 
rights of the beneficiaries are 

discretionary or automatic’
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ITALIAN MATRIMONIAL REGIMES
Under Italian law, unless a specific option for a 
particular law has been exercised by the spouses, 
the patrimonial regimes between the spouses 
are, first, regulated by the legislation of the state 
of which both spouses are nationals; and, second, 
if the spouses are nationals of different states, 
or have more than one common nationality, are 
regulated by the legislation of the state in which 
their marital life is primarily located.

In Italy, the matrimonial regimes are separation 
of property (la separazione dei beni) and 
community of property (la comunione dei beni). 
The regimes affect how property is owned within 
the marriage and how it is divided in the case of 
divorce or on death, as well as liability for business 
debts by one or the other spouse.

If a couple marries without preparing a  
formal written contract of property ownership, 
they automatically fall, by operation of Italian 
law, under the statutory property regime of 
community of assets.3 British nationals who have 
married in the UK, and who have no evidence 
to the contrary, are often presumed to be in 
community property as a property regime.

Under the community property regime, 
community property is limited to the assets 
acquired by the couple during the marriage, 
whether individually or together, with the 
exception of personal property and property  
that falls within the deferred community of 
property.4 The community property regime  
can be modified by way of agreement between  
the spouses.

The separation of property regime can be  
chosen at the time of the matrimony or later 
effected by notarial deed. Under the separation  
of property regime, each spouse maintains 
exclusive ownership, and the right to use  
and administer property acquired before  
and after the marriage; debts are met from  
their respective property.

British nationals married in England who  
wish to separate their proprietary interests in 
Italian real estate at the time of the purchase 
must discuss this with the notary preparing  
the sale and purchase agreement in order to  
agree how to proceed. 
3  Italian Civil Code, article 159
4  Id, article 177

 SOUTH KENSINGTON BECKONS
Scenario 2: An Italian individual who is seeking 
new opportunities in the UK and is resident, but 
non-domiciled in the UK, with assets in London, 
needs estate planning advice.

TESTAMENTARY FREEDOM
The Italian national who has purchased a 
property in London may find there is more 
flexibility in the common-law system of  
England and Wales than the civil-law system  
of Italy. Due to the lex situs of the UK real  
estate, they will enjoy testamentary freedom  
over the real property. Italian nationals with  
real estate in the UK are strongly advised to  
make an English-law will for these assets.  
When making a second will, practitioners  
should take care not to revoke any Italian  
will that is already in place.

FORCED HEIRSHIP
Italian succession begins at the moment of  
the death at the last place of domicile of the 
deceased. Frustrated forced heirs who are Italian 
nationals resident in Italy may be able to include 
English situs assets in the calculation of their 
reserved share before the Italian court. While  
the English court may not be keen to enforce a 
forced heir’s claim on English situs real estate,  
the frustrated heir could have a higher claim  
over assets sited in Italy if English assets have 
been left away from them.

With the introduction in April 2017 of new  
UK IHT reforms to UK real estate enveloped  
in foreign corporate structures and relevant  
loans, there are reduced options for estate 
planning for UK real estate owned through  
this type of structure.

CONCLUSION 
Conflicts in law between Italy and the UK have 
been addressed to a large extent. There is a good 
deal of harmony between the two jurisdictions for 
the devolution of the assets and for the recovery of 
any double tax charges for IHT. Additionally, the 
IHT threshold in Italy is extremely favourable at 
present, although rumours persist that this might 
be revised upwards.
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THE NON-UK-DOMICILED ENTREPRENEUR 
 RESIDENT IN THE UK WHO IS ABOUT TO 
 BECOME DEEMED DOMICILED IN THE UK
Scenario 3: A non-UK-domiciled entrepreneur 
risks becoming deemed domiciled in the UK, with 
the new changes to the rules from April 2017, and  
is looking for a third jurisdiction to move to.

NEW NON-DOMICILED REGIME IN ITALY
For UK resident non-domiciliaries who are about 
to become deemed domiciled in the UK under the 
UK rules introduced from April 2017, there is now 
the opportunity to move to Italy and enjoy a new, 
more favourable Italian tax regime.

The rules of the new Italian regime are 
comparable to the UK resident non-domiciled  
rules or the Swiss forfeit.

The provision was inserted in the draft Finance 
Bill (Legge di Bilancio), submitted to parliament 
in December 2016 for consideration, and is 
now approved and enacted.5 It introduces a flat 
rate of taxation to attract wealthy taxpayers to 
Italy, thereby reducing the effect of the Italian 
worldwide tax principle for income and inheritance 
by introducing a substantive flat taxation, and 
removing the obligation to file a declaration of 
assets held abroad (form RW) and the requirement 
to pay stamp duty on assets held abroad.

The main features of the new regime are  
as follows:
• Applicants must have been tax resident outside 

Italy for nine out of the past ten years.
• The regime is available to both Italian and 

other nationals.
• There is a forfeit of EUR100,000 tax per 

annum (for a maximum term of 15 years), 
payable in one instalment on non-Italian 
source income, which substitutes personal 
income tax. 

• No remittance principle applies; the 
EUR100,000 is an annual forfeit payable  
per tax year (from 1 January to 31 December).

• All foreign income is exempted as per the 
advance ruling.

• Italian source income is subject to  
the standard Italian tax regime.

• There is no gift tax and IHT on  
non-Italian assets.

5  Italian Income Consolidated Code, article 24-bis

• Spouses and close relatives (including children, 
parents, parents-in-law, siblings and siblings-
in-law under article 433 of the Italian Civil 
Code) of the initial applicant can opt for the 
same regime by paying EUR25,000 each.

• The opportunity is available for a  
15-year period.
To qualify for the forfeit, the applicant  

must obtain an advance ruling from the Italian  
Agency of Revenue as their pre-arrival planning. 
The aim of the advanced ruling is to ensure  
the applicant has actually been resident outside  
Italy for the appropriate number of years  
preceding the application.

Applicants (or their spouses or close relatives) 
who are becoming resident can opt not to apply the 
forfeit, and can carve out specific taxes on income 
from another jurisdiction where that tax benefits 
from a tax credit in Italy. This provision needs 
a specific advance ruling and approval from the 
Italian Agency of Revenue. It aims to allow for the 
application of the relevant double-tax conventions.

The new regime does not apply to capital gains 
on qualified shareholding (i.e. more than 20 per 
cent voting rights, or 25 per cent of share capital) 
realised in the first five tax periods.

CONCLUSION
This is a great opportunity for individuals  
wanting to enjoy a more favourable tax regime  
in central Europe.

The author thanks Marco Cerrato, Partner at  
Maisto e Associati, Milan, for his contribution

CATHERINE PUGSLEY IS AN ASSOCIATE  
AT HARCUS SINCLAIR LLP

‘For UK resident non-doms 
who are about to become 

deemed domiciled in the UK, 
there is now the opportunity 

to enjoy a more favourable 
Italian tax regime’
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ACROSS THE  
FINNISH LINE

The treatment of cross-border trusts in Finland 

ABSTRACT 

• The legal framework for enforcing foreign  
trusts in Finland from the perspective of  
civil law (outside commercial law, focusing  
on private law and property law relations 
between private persons) and tax law.

• Recognition of foreign legal institutions that 
do not have a counterpart in Finnish law; 
application of comparative implementation  
in recognition and enforcement in cross- 
border cases.

BY TUULIKKI MIKKOLA

As in most countries in Europe, there  
is no trust concept in Finnish law, and 
Finland’s legal system does not allow 
for the creation of trusts. However, 

there are no legal obstacles to Finnish persons or 
residents being a party in a trust institution. To my 
knowledge, in Finland, there have been no court 
cases where a trust has been administered by a 
Finnish person or a person residing in Finland – 
but there is a growing number of instances where  
a Finnish person or resident is a beneficiary of a 
trust administered or created abroad.

It is also possible that there will be cases where 
a trust is created abroad – e.g. in a will – with 
the appointed trustee living in Finland. This is 
why one must put plans in place to have trusts 
recognised and enforced in Finland. However, the 
main problem with implementing this properly is 
rooted in the Finnish legal teaching that is based 
on national conceptions of legal institutions and 
relationships. I dare say that the basics of the 
English and Welsh legal system are not known in 
Finland, and the division between common law 
and equity is not understood. Therefore, if one  
does not understand the division between legal  
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and beneficial ownership in a trust, it is quite 
unlikely that correct conclusions will be drawn  
on how to enforce it in the best possible way. 

So far, trusts have not attracted any large-scale 
attention in Finnish legal literature. The few 
articles published in Finnish are quite limited in 
scope, and the focus has usually been on trusts 
used for dishonest and discreditable purposes, 
rather than appropriate ones. As a result, some  
may see a trust institution mainly as a tool for 
hiding assets or avoiding taxes, and, according  
to my own experience, it is not easy to modify  
one’s thoughts in this respect.1 

It should also be noted that Finland has not 
ratified the Hague Convention of 1 July 1985 on the 
Law Applicable to Trusts and on their Recognition. 
However, the legal landscape is radically changing, 
and perspective is growing as cross-border cases 
become more common in the practical work of 
lawyers and judges. 

BASIC PRINCIPLES OF FINNISH  
PROPERTY LAW AND TRUSTS
Assessment of the legal effects of foreign trusts 
should always be based on an analysis of the 
structure of each trust, which should be respected 
as far as possible within one’s legal system.2 This 
is a point of departure in cases where a position 
must be taken on whether the status of a trustee 
or a beneficiary of a trust is an asset to be taken 
into account, i.e. in the distribution of matrimonial 
property, and in cases where the trust has a 
connection to Finland, making it necessary to 
enforce it there. It is quite common that a marriage 
is dissolved, the spouses’ property is inventoried, 
and one of them is found to be a beneficiary of a 
foreign trust. This raises the question of whether 
the status of a beneficiary creates an asset to 
be taken into account in the distribution of 
matrimonial property.3 

1  See e.g. Tuulikki Mikkola, ‘Enforcement of Foreign Trusts in Finland’,  
The European Legal Forum, 1/2011, p33
2  Property rights created in a foreign legal system are governed by the 
principle of lex rei sitae. This means that, if a certain right to property is borne 
according to the law of the location, the title of the party is recognised in 
Finland. See Hannu Klami and Eira Kuisma, Finnish Law as an Option:  
Private International Law in Finland, Helsinki: Kauppakaari (2000) pp19–22
3  If the law applicable to the distribution of matrimonial property is Finnish 
law, a spouse has a marital right that entitles the spouse to one half of the 
net value of all the spouses’ property. The marital right can be removed by a 
prenuptial agreement or by other de facto contracts between spouses. See the 
Marriage Act of Finland and its English translation at Finlex: bit.ly/2m9G9hO. 
For the provisions on the conclusion and dissolution of marriage, as well as 
those on the legal effects of marriage, see the brochure ‘The Marriage Act’ 
published in English at www.oikeus.fi

Recognition of a trust in Finland can only, and at 
best, be partial, as the concept of ownership cannot 
be split into legal and beneficial ownership. In 
Finland, ownership has been defined as a complete 
and exclusive right to an object. Ownership is 
undivided and has three essential elements: the 
right of possession, the competence of the owner 
and the dynamic protection enjoyed by the owner. 
The right of possession means the protected 
right to use the object. The owner’s competence 
means the right to dispose of ownership with 
the following component parts: the power of 
alienation, the power of credit and the power of 
inheritance. A certain level of dynamic protection 
is characteristic of the fully developed position of 
the owner, and it has been deemed that only after 
securing protection of exchange can the assignee 
be called an owner. In other words, the owner 
enjoys the protection of the right both inter partes 
and ultra partes.4

When assessing the legal effects of a foreign trust 
at hand, one has to solve the dilemma of who can 
be deemed the owner the ‘most’, and compare 
the structure of a trust and the Finnish concept 
of ownership. Analogical and helpful arguments 
can be found in the Supreme Court of Finland’s 
decisions concerning artificial arrangements 
in recovery proceedings.5 In this respect, it is 
important to emphasise that I do not mean 
that foreign trusts are artificial arrangements. 
Instead, I mean that these cases may show how 
4  Leena Kartio, ‘Property Law’ in Juha Pöyhönen (ed), An Introduction to 
Finnish Law, Helsinki: Kauppakaari (2002), pp234–235
5  Enforcement Code, chapter 4, s14(1). For an English translation of the code  
at Finlex, visit bit.ly/2lK8X45

‘Assessment of the legal effects 
of foreign trusts should be 

based on an analysis of each 
trust’s structure, which should 
be respected as far as possible 

within one’s legal system’
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to separate components of ownership in different 
circumstances in order to locate the true owner. 

If, for instance, the other spouse is a beneficiary 
of a trust, but, to benefit from the trust, they have 
to leave Finland and move to live in England, the 
trust property will not be added to their property 
when distributing the spouses’ property after 
a divorce. If the spouse was not deemed to have 
ownership of the assets at the time the divorce  
was applied (or the other spouse died), they will  
not be included in the distribution of assets.

Since trusts ‘split’ ownership, and such splitting 
would violate Finland’s mandatory principles 
of property law, the principle of comparative 
implementation is applied: each trust is compared 
to Finland’s national legal concepts, and the 
concept that best matches the structure and 
purpose of the trust is chosen in each particular 
case. Restrictions of enforcement of foreign 
institutions – e.g. in cross-border cases – arise  
from Finland’s property law, which stipulates  
that secret ownership rights cannot be created  
that bind third parties, and, therefore, enforcement  
of a foreign trust must always adhere to the 
principle of transparency in property law. 

As the title to a trust property cannot be split, it 
is necessary to choose in whose name the property 
will be registered (or who will be construed as an 
owner in relation to third parties). Is the owner the 
person in possession of the property, or the person 
who is intended to ultimately benefit from it? This 
crucial question should be answered on the basis of 
what the settlor has intended. Instead of applying 
automatic solutions in the enforcement, the 
content of each trust and the rights of the parties 
should be examined in the light of a trust deed and 
applicable law. In this way, it can be ascertained 
what the aim and structure of the arrangement is.6

6  Mikkola 2011, pp35–36

In other words, alternatives for the enforcement 
are found by evaluating the arrangement  
through the elements related to legal institutions 
and proprietary rights of the parties in the 
Finnish legal system. For example, in cases  
of testamentary wills, one must analyse which 
type of will is the most appropriate vehicle 
for the enforcement, depending on the closest 
equivalent of the trust device. Finland’s 
national law, the Code of Inheritance, recognises 
different variations in respect of the extent of 
the rights received under a will. Comparative 
implementation of a foreign trust may be based 
on, for example, a will granting the right to 
proceeds from property. For living (inter vivos) 
trusts, one good option for the enforcement is  
a contract made in favour of a third party.7

TRUSTS AND TAX LAW
In practice, foreign trusts have created 
interpretational problems in respect of 
their taxation. In general, Finnish tax rules 
differentiate between two categories of taxpayers: 
tax residents, who are fully liable to pay tax; 
and tax non-residents, whose liability to pay 
tax is limited. Individuals living in Finland 
permanently are considered tax resident, and 
those living in other countries are considered 
non-residents. Furthermore, anyone who arrives 
in Finland and stays longer than six months  
will become a resident. A resident’s worldwide 
income is subject to Finnish tax; no distinction 
exists between the source country Finland and 
any other source country (worldwide liability  
to tax). 

7  The general rule in Finland is that contracts create rights and obligations 
only between the parties themselves. There is, however, an exception to this 
rule in cases where a contract confers a right on a third party. In these cases,  
a third-party beneficiary may require performance. For third-party agreements 
in Nordic legal systems, see Ole Lando et al (eds), Restatement of Nordic 
Contract Law, Copenhagen: Djøf (2016), pp111–113

‘Alternatives for the enforcement are found by evaluating the 
arrangement through the elements related to legal institutions 

and proprietary rights of the parties in the Finnish legal system’
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In contrast, only Finnish-sourced income  
is subject to Finnish tax for non-residents.8  
In addition, if a decedent or beneficiary lived  
in Finland at the date of death, Finnish 
inheritance tax will be payable on any receipt  
of assets as an inheritance, regardless of whether 
the beneficiary is a natural heir or a beneficiary  
of a last will and testament. Also, all kinds of 
assets are subject to gift tax, provided that  
the donor and/or recipient lived in Finland  
when the gift was given. According to these 
instructions, the trustee and the beneficiaries 
living in Finland have to report all information 
needed to determine the amount of taxable 
income or assets to the Finnish tax authority.

However, Finnish tax law does not contain 
specific provisions on the taxation of assets or 
income derived through foreign trusts with a 
link to Finland.9 The tax authority has published 
information on inheritance taxation in cross-
border cases,10 and one part of this guidance  
deals with the taxation of foreign trusts.11 
However, this part is written ambiguously,  
and even misleadingly: 

‘… each trust has to be considered according  
to its specific terms and its purpose. Usually,  
the purpose of a trust is not to create an 
ownership to a trustee. Instead, his/her main 
duty is usually only to administer a trust’s assets 
on behalf of the beneficiaries. In this respect,  

8  For more information concerning Finnish taxation, see the web page 
‘Arriving in Finland from Overseas’ at the Finnish Tax Administration’s  
website: bit.ly/2nlRDz0
9  OECD, Global Forum on Transparency and Exchange of Information for 
Tax Purposes Peer Reviews: Finland 2013: Combined: Phase 1 + Phase 2, 
incorporating Phase 2 ratings, Paris: OECD Publishing (2013), p30
10  Only available in Finnish at bit.ly/2nlWbWb
11  Id, part 6.1.2.3

it is irrelevant whether the trustee can register 
the trust property in his/her own name. In 
inheritance taxation, the starting point normally 
is that the true ownership of trust assets is with 
the beneficiaries.’ 

In other words, according to this information 
given by Finland’s tax authority, the beneficial 
ownership in a trust is normally the real, de facto 
ownership that creates a duty to pay tax.

From this point of view, it is very important  
that the Supreme Administrative Court of 
Finland decided, for the first time, a case 
concerning a trust’s taxation in 2013.12

In this case, A’s grandmother (the settlor) 
founded a trust in the US in 1955. After 
the grandmother’s death, the trust became 
irreversible. In the first stage, the trust was shared 
in six parts on behalf of the settlor’s children.  
A’s father was a beneficiary of one of these trusts. 
After A’s father died, in 1988, his beneficial 
interest was divided among his children. 

According to the trust deed, the trust was 
discretionary by nature: there was a criterion that 
a beneficiary needed to satisfy to get funds from 
the trust. Beneficiaries had to make an application 
for the funds, and the trustee was able to decide 
whether the requirements defined in the trust 
deed were satisfied.13 The Supreme Administrative 
Court ruled that A could not use owner’s 
proprietary rights, as the trust’s assets were not 
under his control and possession when A’s father 
died, in 1988, because of the discretionary power 
of the trustee. Therefore, the court decided that A 
could not be seen to gain the status of the owner 
until the transfer of the assets from the trust had 
actually happened. That is when the duty to pay 
tax for the assets received should start.

The argumentation the Court gave was correct: 
the trustee had control and management powers 
over the trust property. Beneficiaries did not 
have the right of possession, competence or 
the dynamic protection in respect of the funds 
before the funds were transferred to them. It 
was shown that the discretionary nature of the 

12  KHO 2013:51
13  Beneficiaries were able to get funds out of the trust only to cover their 
living expenses and costs of their education. Beneficiaries had to apply for 
the funds, and the trustee could either accept or decline the application 
depending on their consideration of how the prerequisites for funding were 
fulfilled in each case. Such trusts where the settlor has left the trustees wide 
discretion as to how to distribute trust assets are called discretionary trusts

‘According to Finland’s tax 
authority, the beneficial 
ownership in a trust is 
normally the real, de facto 
ownership that creates  
a duty to pay tax’
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trust was real, as the trustee had rejected some 
part of the applications. This naturally supported 
the conclusion that the beneficiary did not gain 
the status of the owner until the transfer of the 
possession had happened and the beneficiary 
had concrete control of the assets. Who was 
considered the ‘true’ owner was not a relevant 
question, since the case concerned only whether 
or not the beneficiary A had to pay tax for the 
trust assets from the trust’s creation in 1988.

CONCLUSION
One can assume that, as the world is getting 
smaller in terms of legal institutions crossing 

borders, cases where a foreign trust has  
Finland resident beneficiaries, or owns  
movable or immovable assets located in  
Finland, will become more common. In those 
cases, the starting point has to be founded  
on a respect for foreign law, and foreign legal 
concepts and institutions. Therefore, trusts 
deserve to be evaluated from a wider – and 
impartial – perspective, even in Finland.

TUULIKKI MIKKOLA IS PROFESSOR OF 
PRIVATE INTERNATIONAL LAW AND 
FAMILY LAW AT THE UNIVERSITY OF 
TURKU, FINLAND
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UNDER THE  
INFLUENCE?

The risks associated with independent legal advice where  
undue influence and capacity are complicating factors 

 

ABSTRACT 

• In certain circumstances, a lawyer will consider 
when, or if, it is appropriate to require or 
recommend independent legal advice (ILA). 
While ILA is not always required, certain 
situations involving older adults may arguably 
necessitate the need for ILA. 

• A lawyer who agrees to provide ILA must not 
take on the role lightly. The duty of care requires 
a high degree of integrity and professionalism. 
Providing legal advice under a limited scope 
retainer with respect to only one particular 
transaction can have its challenges. This is 
especially so when a lawyer is meeting the  
client for the first time, knows little about the 
client and has little background information, 
and also when the client is older and possibly 
vulnerable/dependent, with physical and/or 
cognitive impairments.

• This article will, therefore, focus on ILA in the 
context of undue influence and incapacity. I will 
examine the standard of care when providing 
ILA generally, so as to delineate the further 
complexity where capacity and undue influence 
issues exist or are suspected. I will also review 
selected court decisions where the quality or 
sufficiency of the ILA provided was questioned. 

BY KIMBERLY A WHALEY

Independent legal advice (ILA) is usually 
the best evidence to prove free will. Indeed, 
in the case of Csada v Csada, the court 
determined that ILA was the ‘best way’ to 

rebut the presumption of undue influence.1 This  
is well established in the prevailing jurisprudence. 

In Allcard v Skinner, per Judge Kekewich, the 
court stated that, in the context of a gift where 
undue influence exists: 

‘…[t]he law does not prohibit gifts to sisterhoods 
by members any more than it prohibits gifts by 
wards to guardians or by children to parents; but 
where the paramount influence presumably exists 
it casts on the possessor of such influence the 
burthen of proving that the gift was free, and it 
holds an essential part of that proof to be that 
the donor had “competent independent advice.” 
It was urged in argument that such advice must 
be “legal.” I pointed out to Sir Charles Russell 
that this was not the language of some, at least, 
of the authorities, and that, in particular, it was 
not the language of the considered judgment of 
Lord Justice Turner, in Rhodes v Bate [Law Rep  
1 Ch 252], on which reliance was placed. The 
answer was that in a large number of cases (and, 
of course, it was intended to include the present 
one) the only competent advice was “legal.” To 
that I do not assent. The advice which is more 

1  1984 CanLII 2403 (SK CA) at para 29
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urgently required is that of a man of the world –  
a man of common sense – who, without despising 
emotion, does not rank it among the virtues, but 
also finds a place there for prudence. Such a  
man, especially if in a general way conversant  
with the administration of property, and capable 
of expressing his views clearly and strongly, 
would be a far better adviser than a solicitor or 
counsel, who did not possess these qualifications.’2

The Saskatchewan Court of Appeal in 
Thorsteinson Estate v Olson3 held that the purpose 
of independent advice was ‘to provide evidence  
that the donor knew what he or she was doing,  
was informed, and was entering into the 
transaction of their own free will.’4 The Court  
of Appeal referenced the trial judge’s decision  
in Thorsteinson,5 where, despite finding that the 
client was independently informed, the trial 
judge went on to conclude: ‘… lack of adequate, 
independent legal advice is not a ground unto  
itself to justify overturning a gift. As previously 
noted, the presence or absence of independent 
legal advice is but one way in which to rebut 
the presumption of undue influence. Other 
circumstances may be considered.’6

Justice Lang, in Juzumas v Baron,7 found that a 
vulnerable and elderly man’s transfer of property 
to the son of a much younger woman, who had 
already duped the elderly man into marrying her, 
resulted from undue influence and was set aside. 
The lawyer involved was chosen by the influencer 
and ‘was clearly not in [Mr Juzumas’] camp. He  
was not his lawyer.’8

Lawyers in Ontario are governed by the Rules of 
Professional Conduct, which defines ILA.9 Helpful 
practice resources are available to guide ILA 
lawyers in meeting their obligations.10 

DUTY OF CARE
Lawyers giving ILA owe a duty of care to 
their clients, even if they are not providing 
representation. If a lawyer who has been  

2  (1887) 36 Ch D 145 Eng CA at pp158–159
3  2016 SKCA 134 (CanLII) at para 51
4  Ibid
5  Thorsteinson Estate v Olson, 2014 SKQB 237 (CanLII)
6  2016 SKCA 134 (CanLII) at para 53
7  2012 ONSC 7220
8  Id at para 90
9  Rules of Professional Conduct, s1.1-1
10  Law Society of British Columbia, Practice Resource:  
Independent Legal Advice Checklist, bit.ly/2m5Mr21

retained to provide ILA does not provide adequate 
advice, that lawyer may be exposed to liability  
in negligence from the guarantor, who may, in 
turn, be found liable to the financial institution,  
or to the bank itself, if the mortgage or security 
is not upheld as a result of failure to provide 
adequate ILA.

STANDARD OF CARE11

Inche Noriah v Shaik Allie Bin Omar is the 
authority for the proposition that, in providing 
ILA, a lawyer must not only explain the nature 
and effect of a guarantee (or other contract) to the 
client, but must also have a broader understanding 
of the client’s assets, the risk of the transaction and 
any alternatives for accomplishing the transaction 
without risk.12 

In Gold v Rosenberg, the Supreme Court of 
Canada noted that: ‘Whether or not someone 
requires independent legal advice will depend on 
two principal concerns: whether they understand 
what is proposed to them and whether they are 
free to decide according to their own will. The  
first is a function of information and intellect, 
while the second will depend, among other  
things, on whether there is undue influence.’13 

The ILA lawyer must obtain sufficient 
information to advise the client on the proposed 

11  The standard for providing proper ILA generally has been discussed in a 
number of decisions, including Goodman v Geffen, [1989] 6 WWR 625 (Alta 
CA) rev’d [1991] 2 SCR 353; Inche Noriah v Shaik Allie Bin Omar, [1929] AC 127 
(PC); and Tulick v Ostapowich (1988), 62 Alta LR (2d) 384 (Alta QB)
12  [1929] AC 127 (PC) at p614
13  [1997] 3 SCR 767 at para 85

‘If a lawyer who has been 
retained to provide ILA does 
not provide adequate advice, 

that lawyer may be exposed  
to liability in negligence  

from the guarantor’
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transaction itself, with a full understanding of all 
of the facts.14 It is not for the ILA lawyer to approve 
of the transaction if the ILA client understands the 
nature and effect of the transaction, and has freely 
chosen to enter into it.15 The adequacy of ILA is a 
situation-specific inquiry. In refusing to give effect 
to a contractual waiver of maintenance in JB v LB, 
the Alberta Court of Appeal stated:

‘The term “independent advice” is not one of 
precision. It may cover the situation in which a 
lawyer explains, independently, the nature and 
consequences of an agreement... It may extend, 
as it does in cases of undue influence, to the 
need to give informed advice...’16

ILA must obviously be independent. A lawyer 
acting for both parties involved cannot truly be 
said to be independent.17

To meet the standard of a reasonably competent 
lawyer as set out in Central Trust Co v Rafuse,18 
the ILA lawyer must not only determine whether 
the client has capacity to enter into the proposed 
transaction, but must also consider whether the 
client is instructing free of undue influence. To 
determine this, the ILA lawyer must be live to 
issues of influence and incapacity. Capacity issues 
are complex and not necessarily obvious. Great 
care must be taken in situations that demand extra 
scrutiny, and a high degree of professionalism  
is required.19

14  Goodman Estate v Geffen, 1989 ABCA 206, rev’d [1991] 2 SCR 353, at para 26
15  Coomber v Coomber, [1911] 1 Ch 723 at 730
16  1989 ABCA 241 at paras 22–23
17  In Bertolo v Bank of Montreal [1986] 57 OR (2d) 577 (CA), the Court found 
that the purported ILA, provided by a law partner in the same firm as the 
lawyer who had represented the other parties in the transaction, was not truly 
‘independent’, and he should not have agreed to have provided ILA
18  Central Trust Co v Rafuse [1986] 2 SCR 147 at para 58
19  Banton v Banton [1998] 164 DLR 176 (ONCJ GD) at para 90

CAPACITY
There is no single legal definition of ‘capacity’.  
In general, all persons are deemed capable of 
making decisions at law. That presumption  
stands unless and until the presumption of 
capacity is legally rebutted.20

Capacity is defined or determined upon factors  
of mixed law and fact, and by applying the evidence 
available to the applicable standard or criteria 
required to determine capacity.21 Notably, some refer 
colloquially to ‘tests’ for capacity. While there is no 
‘test’, so to speak, there are, rather, factors/criteria 
to consider in assessing for the requisite decisional 
capacity to make a certain decision at a particular 
time. Accordingly, all references to ‘test’ should 
be read with this in mind, while noting that the 
reference simplifies the concept for a layperson.22

Capacity is an area of inquiry where medicine 
and law have a shared responsibility, in that legal 
practitioners often deal with clients who have 
medical and cognitive challenges, and medical 
practitioners are asked to apply legal concepts  
in their clinical practices, and even to review 
evidence retrospectively to determine whether,  
at a particular time, an individual had the requisite 
decisional capacity to complete a specific task, 
or make a specific decision. The assessment of 
capacity is a less-than-perfect science, from  
both a legal and medical perspective.23

Capacity is decision, time and situation specific. 
A person, therefore, is not globally ‘capable’ 
20  Palahnuk v Palahnuk Estate, [2006] OJ No 5304 (QL), 154 ACWS (3d) 996 
(SCJ); Brillinger v Brillinger-Cain, [2007] OJ No 2451 (QL), 158 ACWS (3d) 482 
(SCJ); Knox v Burton (2004), 6 ETR (3d) 285, 130 ACWS (ed) 216 (Ont SCJ). See 
also Kimberly A Whaley and Ameena Sultan, ‘Capacity and the Estate Lawyer: 
Comparing the Various Standards of Decisional Capacity’, Estates, Trusts and 
Pensions Journal, Vol 32 No 3 (May 2013), p215
21  Starson v Swayze [2003], 1 SCR 722
22  Whaley and Sultan, ‘Capacity and the Estate Lawyer’
23  Ibid

‘The ILA lawyer must not only determine whether the client has 
capacity to enter into the proposed transaction, but must also 

consider whether the client is instructing free of undue influence’
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or ‘incapable’, and there is no one-size-fits-all 
determination for general capacity. Rather, 
decisional capacity is determined on a case-by-case 
basis in relation to a particular task or decision,  
at a moment in time.24

Common-law precedent suggests that the  
ILA lawyer should be satisfied that the client  
has the requisite capacity to give instructions  
for and execute the document in question, or task 
undertaken, notwithstanding the presumption  
of capacity. This duty is particularly significant if 
the client is elderly, vulnerable, dependent, infirm, 
or has illnesses and/or impairments relevant to 
the circumstances of the decision being made.  
ILA lawyers are wise to exercise additional caution 
in circumstances where a third party who may 
benefit from the transaction brings the client 
to the office, and appears overly involved in the 
process. ILA lawyers must be alert to red flags  
in the retainer.25

The ILA lawyer is obligated to interview the 
client to determine requisite legal or decisional 
capacity. File notes should be thorough and clearly 
indicate if the lawyer is confident that the client is 
decisionally capable of instructing on the subject 
matter retained. 

If there is doubt as to the client’s capacity, the 
lawyer may need to make other considerations 
for the protection of the client and the lawyer. 
When interviewing the client, the lawyer should 
ask probing questions and provide the client with 
as much information as possible about the legal 
consequences of the matter and about future 
proceedings. If the solicitor has serious concerns 
24  Ibid
25  Kimberly A Whaley, ‘Solicitor’s Negligence: Estate and Trust Context’,  
19th Annual Law Society of Upper Canada Estates and Trusts Summit,  
3 November 2016

about the client’s capacity, the ILA lawyer should 
consider declining the retainer. 

The ILA lawyer may choose to advise a client 
on the merits and risks of a capacity assessment. 
Requests to assessors for capacity assessments 
should be clear and concisely outline the legal 
criteria to be applied in assessing the specific 
decisional capacity that is to be met for the 
particular task sought. A quality assessment  
must be thorough, objective, well considered  
and unbiased. Moreover, the findings should 
correlate with the conclusions ultimately made. 

CAPACITY TO CONTRACT
While there are no statutory criteria for 
determining the requisite capacity to contract, 
the determining factor is the person’s ability to 
understand the nature and consequences of the 
specific contract. A person capable of entering  
into a contract has the ability to understand not 
only the nature of the contract, but the impact  
on their interests.26

In Royal Trust Co v Diamant, the court stated: 

‘The general theory of the law in regard  
to acts done and contracts made by parties 
affecting their rights and interests is that in  
all cases there must be free and full consent  
to bind the parties. Consent is an act of reason 
accompanied by deliberation, and it is upon  
the ground that there is a want of rational and 
deliberate consent that the conveyances and 
contracts of persons of unsound mind are 
generally deemed to be invalid. 

‘The degree of mental incapacity which  
must be established in order to render a 
transaction inter vivos invalid is such a degree  
of incapacity as would interfere with the capacity 
to understand substantially the nature and effect 
of the transaction. The plaintiff here need not 
prove that the donor failed to understand the 
nature and effect of the transaction. The question 
is whether she was capable of understanding it: 
Manches v Trimborn (1946), 115 LJKB 305.’27

All persons who are 18 years of age or older 
are presumed to be capable of entering into a 

26  Bank of Nova Scotia v Kelly (1973), 41 DLR (3d) 273 (PEI SC)
27  [1953] 3 DLR 102 (BCSC) at 6

‘A person capable of 
entering into a contract has 
the ability to understand 
not only the nature of the 
contract, but the impact  
on their interests’
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contract.28 A person is entitled to rely on that 
presumption of capacity to contract unless there 
are ‘reasonable grounds to believe that the other 
person is incapable of entering into the contract’.29

CAPACITY TO MAKE A GIFT 
There are similarly no statutory criteria for 
determining the requisite capacity to make a 
gift. The common-law factors that are applicable 
depend in part on the size and nature of the gift. 
Not unlike the capacity to enter a contract, the 
capacity to make a gift requires:
• the ability to understand the nature of the  

gift, and
• the ability to understand the specific effect  

of the gift in the circumstances.
The law on capacity to make a gift has developed 

from Royal Trust, where the court held that an  
inter vivos transfer is not valid if the donor had 
‘such a degree of incapacity as would interfere  
with the capacity to understand substantially  
the nature and effect of the transaction’.30 

This approach was further supported in the  
case of Re Bunio (Estate of): ‘A gift inter vivos 
is invalid where the donor was not mentally 
competent to make it. Such incapacity exists 
where the donor lacks the capacity to understand 
substantially the nature and effect of the 
transaction. The question is whether the  
donor was capable of understanding it...’31

Citing earlier case law on the capacity to  
make a gift, the court in Dahlem (Guardian ad 
litem of) v Thore stated: ‘The transaction whereby  
Mr Dahlem transferred $100,000 to Mr Thore 
is void. The Defendants have not demonstrated 
that a valid gift was made to Mr Thore. On the 
authority of Kooner v Kooner (1979), 100 DLR (3d) 
28  Substitute Decisions Act, 1992, SO 1992, c 30 at subsection 2(1)
29  Id, subsection 2(3)
30  [1953] 3 DLR 102 (BCSC) at p6
31  2005 ABQB 137 at para 4

441, a transferor must have the intention to give 
and knowledge of the nature of the extent of what 
he proposes to transfer, or a resulting trust will  
be presumed.’32

 
NATURE AND EXTENT OF GIFT – A FACTOR
The determination of the requisite capacity to 
give a gift changes if the gift is significant in 
value in relation to the donor’s assets. In such 
cases, the applicable capacity required changes 
to that required to make a will – that is to say, 
testamentary capacity. The common-law principle 
is that, once the gift is ‘significant’, relative to the 
donor’s estate, even if it is less than the entirety 
of the estate, the standard for capacity required 
reaches testamentary capacity in order for the  
gift to be valid.33

The law on testamentary capacity is established 
in common law. The legal criterion for determining 
the requisite capacity to make a will was 
established in the 1800s by the English case  
of Banks v Goodfellow.34 Testamentary capacity  
is defined as the ability:
• to understand the nature and effect of  

making a will;
• to understand the extent of the property  

in question; and
• to understand the claims of persons who  

would normally expect to benefit under  
a will of the testator.35 
To make a valid will, a testator need not have  

a detailed understanding of the factors required. 
The testator requires a ‘disposing mind and 
memory’, which is defined as a mind that is ‘able 
to comprehend, of its own initiative and volition, 
the essential elements of will making, property, 

32  [1994] BCJ No 809 BCSC at p9 (para 6)
33  Re Beaney, [1978] 2 All ER 595 (Ch D); Mathieu v Saint-Michel [1956] SCR 
477 at 487
34  (1870) LR 5 QB 549
35  Id at pp566–7; Leger et al v Poirier [1944] SCR 152 at p153

‘The determination of the requisite capacity to give  
a gift changes if the gift is significant in value in relation  

to the donor’s assets’
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objects, just claims to consideration, revocation  
of existing dispositions, and the like’.36

UNDUE INFLUENCE AND ILA
The doctrine of undue influence is an equitable 
principle used by courts to set aside certain  
inter vivos transactions where, because of the 
influence on the mind of the donor, the mind  
falls short of being wholly independent. When 
taking instructions, lawyers, including ILA 
lawyers, must be satisfied that clients are able 
to freely apply their minds to making decisions 
about related transactions. 

Although historical cases address undue 
influence in the context of testamentary capacity, 
undue influence in the inter vivos gift context is 
usually divided into two classes: 
• direct or actual undue influence, and 
• presumed undue influence or undue influence 

by relationship.37

In the context of gifts, it has been held that, 
where the potential for domination exists in the 
relationship, a presumption of undue influence 
is found, and the evidentiary onus shifts to the 
recipient of the gift to rebut the presumption 
with evidence of intention: that the transaction 
was made as a result of the donor’s ‘full, free and 
informed thought’.38 

36  Leger at p153
37  Allcard v Skinner (1887), 36 Ch D 145 at 171. John Poyser, Capacity and 
Undue Influence (Toronto: Carswell, 2014) at p473 (Poyser). Note also that 
there is a distinction between presumption of undue influence and doctrine of 
undue influence. Presumption is an evidentiary tool. Doctrine is a substantive 
challenge originating in courts of equity
38  Fountain Estate v Dorland, 2012 CarswellBC 1180, 2012 BCSC 615 at para 64, 
citing in part Goodman Estate v Geffen, [1991] 2 SCR 353 (SCC) at para 45

ACTUAL UNDUE INFLUENCE
Actual undue influence occurs where intent to 
make a gift is secured by unacceptable means. 
No relationship is necessary between the person 
making the gift and the person receiving it to 
attack a gift on the grounds of actual undue 
influence. In the context of inter vivos gifts 
or transfers, actual undue influence has been 
described as those ‘cases in which there has been 
some unfair and improper conduct, some coercion 
from outside, some overreaching, some form of 
cheating...’39 Actual undue influence would occur 
where someone forces a person to make a gift, or 
cheats, manipulates or fools them to make such 
a gift.40 The conduct amounting to actual undue 
influence, however, often happens when the 
influencer and the victim are alone, which means 
it may be difficult to produce direct evidence. 
However, actual undue influence can be proved  
by circumstantial evidence.41

PRESUMED UNDUE INFLUENCE
This second class of influence does not depend on 
proof of reprehensible conduct. Under this class, 
equity will intervene as a matter of public policy 
to prevent the influence that exists in certain 
relationships from being abused.42

Relationships that qualify as a ‘special 
relationship’ are often determined by a ‘smell 
test’.43 Does the ‘potential for domination inhere 
in the relationship itself’?44 Relationships where 
presumed undue influence has been found 
include solicitor and client, parent and child, and 
guardian and ward, ‘as well as other relationships 
of dependency which defy easy categorization’.45 
However, even close, traditional relationships 
(such as parent and child) do not always attract 
the presumption, and it is necessary to closely 
examine the specific relationship for the potential 
for domination,46 such as where the parent is 
vulnerable through age, illness, cognitive decline  

39  Allcard at p181
40  Allcard; Bradley v Crittenden, 1932 CarswellAlta 75 at para 6
41  Poyser at p492
42  Ogilvie v Ogilvie Estate (1998), 49 BCLR (3d) 277 at para 14
43  Poyser at p499
44  Geffen v Goodman Estate [1991] 2 SCR 353 at para 42
45  Ibid
46  See Elder Estate v Bradshaw, 2015 BCSC 1266, where the court found that 
the simple existence of a relationship between a younger caregiver and an 
older adult was not sufficient to raise a presumption of undue influence: ‘The 
generic label caregiver does not necessarily denote a fiduciary relationship 
of potential for domination… The nature of the specific relationship must be 
examined in each case to determine if the potential for domination is inherent 
in the relationship’ at para 108

‘Actual undue influence 
would occur where 
someone forces a person 
to make a gift, or cheats, 
manipulates or fools them 
to make such a gift’



MARCH 2017 38  WWW.STEP.ORG/ TQR

I N D E P E N D E N T  L E G A L  A D V I C E  A N D  I N C A P A C I T Y  K I M B E R L Y  A  W H A L E Y

or heavy reliance on the adult child.47 The 
relationship between the degree of influence 
exerted and the extent of the cognitive or 
emotional vulnerability must be examined.

Once a presumption of undue influence is 
established, the onus moves to the person  
alleging a valid gift to rebut it. The donor must 
be shown to have entered into the transaction 
as a result of their own ‘full, free and informed 
thought’.48 It is often difficult to defend a gift  
made in the context of a special relationship.  
The gift must be a spontaneous act of a donor  
able to exercise their free and independent will.  
To be successful in attacking a gift based on 
presumed undue influence, the transaction  
or gift must be a substantial one, not a gift  
of a small amount.49

The presumption of undue influence can be 
rebutted by showing that:50

• no actual influence was used in the particular 
transaction, or there was a lack of opportunity 
to influence the donor;51

• the donor had ILA or the opportunity to  
obtain ILA;52

• the donor had the ability to resist any  
such influence;53 

• the donor knew and appreciated what they 
were doing;54 or 

• undue delay in prosecuting the claim was 
a factor, or that there was acquiescence or 
confirmation by the deceased.
The presumption of undue influence may also  

be rebutted by the presence of ILA, as noted  
in Inche:

‘It is necessary for the donee to prove that  
the gift was the result of the free exercise of 
independent will. The most obvious way to prove 
this is by establishing that the gift was made  
after the nature and effect of the transaction  
had been fully explained to the donor by some 
independent and qualified person so completely  
 

47  Stewart v McLean, 2010 BCSC 64; Modonese v Delac Estate, 2011 BCSC 82 
at para 102
48  Geffen v Goodman Estate [1991] 2 SCR 353 at para 45
49  Poyser at p509
50  From Zeligs v Janes, 2015 BCSC 7, citing Justice Punnet in Stewart  
at para 97
51  Geffen v Goodman [1991] 2 SCR 353 at p379; Longmuir v Holland,  
2000 BCCA 538 at para 121
52  Geffen v Goodman [1991] 2 SCR 353 at p370; Longmuir at para 121
53  Calbick v Warne, 2009 BCSC 1222 at para 64
54  Vout v Hay, [1995] 2 SCR 876 at para 29

as to satisfy the Court that the donor was  
acting independently of any influence from  
the donee and with the full appreciation of  
what he was doing.’55

COURT DECISIONS, ILA AND  
THE LAWYER’S STANDARD OF CARE
There is little jurisprudence in the area of 
negligence arising from the failure to provide 
adequate ILA.56 The following is an outline of  
the relevant cases, with brief descriptions as they 
relate to ILA and the lawyer’s standard of care.

CLEMENTS v MAIR57

The court held that the lawyer conducted his 
dealing with the deceased in a very careful manner 
and that the deceased received ILA, such that  
the presumption of undue influence was rebutted. 
Based on the lawyer’s evidence, the court was not 
prepared to find that she was in a state of confusion 
when she executed the documents. 

GAMMON v STEEVES58

The trial judge found a failure on the part of 
the lawyer to explain the true nature of the 
transaction. The court noted that lawyers must 
take sufficient steps to enable themselves to  
satisfy a court that a grantor was fully aware  
of the circumstances and consequences of an  
act, and that there was no undue influence.  
The transaction was set aside and this decision  
was upheld on appeal.59 

55  Inche Noriah v Shaik Allie Bin Omar [1929] AC 127 at p135
56  Lenz v Broadhurst Main, 2004 CanLII 5059 (ON SC)
57  1980 CanLII 2011 (SK QB)
58  [1987] NBJ No 1046 (CA)
59  Gammon v Steeves, [1987] NBJ No 1046, 212 APR 397, (NB CA) at para 30

‘Once a presumption 
of undue influence is 

established, the onus moves 
to the person alleging  
a valid gift to rebut it’
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BERTOLO v BANK OF MONTREAL60

An elderly widow signed a promissory note and 
mortgaged her home to assist her son in obtaining 
a loan from a bank in order to buy a restaurant. 
The Ontario Court of Appeal determined that 
adequate ILA was not provided, and that she 
was not adequately advised of, and did not 
fully comprehend, the terms and potential 
consequences of the transaction. 

BANK OF NOVA SCOTIA v SHAW61 
A wife acted as guarantor for certain business 
loans incurred by her husband’s business. The 
husband defaulted on those loans, and the bank 
sued and obtained a judgment against the wife 
pursuant to the guarantee. The wife appealed.  
The Court of Appeal concluded that, although  
the advice given to the wife was not independent,62 
the trial judge was convinced that the advice was 
complete and proper. The wife claimed she was 
not given any advice at all, but the trial judge 
found, on the evidence, that she did receive  
advice, as he accepted the content of the  
certificate of legal advice.

TULICK ESTATE v OSTAPOWICH63

The court could not find that the lawyer ‘met  
the required tests of an independent adviser in 
that he did not make a full and complete inquiry 
into all of the relevant facts’. However, despite not 
providing independent advice, the court did not 
find that the lawyer’s conduct amounted  
to negligence.64

CIBC v DZERYK65 
Based on all the evidence, the court could not 
conclude that the deceased lacked capacity to sign 
the guarantees at issue and had no criticism of the 
lawyer’s actions.

SCOTT v CLANCY66

With respect to a transfer of land, the court 
concluded that the lawyer’s ‘advice to Wilbert 
fell short of meeting the standards enunciated’ 

60  1986 CanLII 150 (ON CA)
61  (1988) 52 Man R 129 (CA)
62  Id at para 17: the Court explains the purpose for obtaining  
‘independent’ advice
63  1988 CanLII 3537 (AB QB)
64  Id at para 29
65  1993 CanLII 7018 (AB QB)
66  (1998) 16 RPR (3d) 146 (Sask QB)

in Goodman, Inche and Tulick Estate.67 The 
court went on to find that, despite the deficient 
ILA, it was nonetheless adequate in having the 
client understand the nature and terms of the 
agreement, and that he was acting of his own will 
and volition. The evidence established that, when 
he executed the agreement of purchase and sale, 
his ‘mental ability was fine and he acted with 
proper deliberation and as a free agent’.68 

ORLANDO v TORONTO DOMINION BANK69 
The court noted that, although the wife, who took 
out a second mortgage to provide security on her 
husband’s line of credit, did not have ILA, she 
understood the nature of the transaction and its 
consequences. The court concluded that: ‘People 
are free to take risks and make bad deals, as long 
as they are aware of those risks and the possible 
adverse consequences.’70

 
BRANDON v BRANDON71 
In a dispute over a family island, the trial judge 
found that sufficient ILA was not given to the 
mother to rebut the presumption of undue 
influence.72 This decision was upheld on appeal. 
However, on dissent, Justice Abella said, with 
respect to the ILA lawyer, that:

67  Goodman Estate v Geffen, 1989 ABCA 206, rev’d [1991] 2 SCR 353; Inche 
Noriah v Shaik Allie Bin Omar, [1929] AC 127 (PC); and Tulick v Ostapowich 
(1988), 62 Alta LR (2d) 384 (Alta QB)
68  Scott v Clancy (1998) 16 RPR (3d) 146 (Sask QB)
69  [2001] OJ No 349 (SCJ)
70  Id at para 34
71  2003 CanLII 30482 (ONCA)
72  Id at para 119

‘The court concluded that: 
“People are free to take 

risks and make bad deals, 
as long as they are aware of 
those risks and the possible 

adverse consequences.”’
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‘... it was an error to find that [the ILA lawyer’s] 
duty included making enquiries of others to see if 
there was a sound factual basis for her views. This 
raises the threshold too high. [The lawyer] who 
had been introduced to her by [her non-
influencing son, Gordon] several months earlier, 
spent an appropriate amount of time with [the 
mother] and satisfied himself that she understood 
the terms… He also concluded that her reasons 
for the disposition to her grandson were genuine 
and independently made, particularly her concern 
that the island remain in the Brandon name, that 
Gordon could lose his share of the island to 
creditors, and that Gordon might dispose of his 
share to his friend, a Midland Business man. [The 
lawyer] was not obliged to do any more…’ 
...
‘[The mother] was entitled to divide the property 
as she saw fit. In the absence of any evidence 
rebutting her evidence, or any adverse finding of 
credibility, it was… a reversible error for the trial 
judge to disregard her evidence or that of [the 
lawyer]. Just because James was her more 
attentive son and she had a closer relationship with 
him, does not, in these circumstances, disentitle 
her to favour his family over her other son’s. I am 
satisfied any presumption has been… rebutted.’73

COPE v HILL74 
The trial judge found that the ILA lawyer provided 
independent and impartial legal advice. The judge 
stated that:

‘… [the] nature and circumstances of a situation 
will dictate what constitutes adequate 
independent legal advice for purposes of that 
situation. The case law identifies two types of 
independent legal advice: a) advice as to 
understanding and voluntariness; and b) advice 
as to the merits of a transaction. The two types 
may overlap such that advice as to understanding 
the nature and consequence of a transaction may 
well constitute, at least in part, advice as to the 
merits of the transaction.’75 

The trial decision was upheld on appeal.76 

73  Id at paras 4–6
74  2005 ABQB 625 aff’d 2007 ABCA 32, leave to appeal ref’d [2007]  
SCCA No 138
75  Cope v Hill 2005 ABQB 625 at para 209
76  Cope v Hill 2007 ABCA 32 at paras 19–20

WEBB v TOMLINSON77

The court discussed ILA in the context of a client 
who mortgaged her home in order to lend money  
to her ex-husband for his business venture:

‘Banks typically require mortgagors to obtain ILA 
in order to prevent later claims of non est factum, 
undue influence or unconscionability. The lawyer 
that is retained to provide ILA is required to 
ensure that the mortgagor fully understands the 
nature and consequences of entering into a 
mortgage transaction and is doing so voluntarily. 
Once the mortgage is explained and the risks  
of non-payment and the possibility of losing the 
property that is being secured are understood, 
and the mortgagor signs the ILA Certificate,  
she is free to do as she wishes.’78 

With respect to the ILA lawyer, Justice Belobaba 
was satisfied with his actions and accepted his 
evidence over that of the applicant.79 

COWPER-SMITH v MORGAN80

An elderly woman had three children and, before 
her death, transferred her major assets into joint 
title with her daughter. The lawyer who drafted the 
transfer documents arranged to have the mother 
meet with another lawyer for ILA.

The court found that the relationship 
between the mother and daughter gave rise to a 
presumption of undue influence,81 and concluded 
that the transfers completed were as a result of 
undue influence and ordered them to be set aside.82

Despite the British Columbia Court of Appeal 
agreeing with the trial judge with respect to the 
undue influence ruling,83 the appeal was allowed 
in part with respect to a claim for proprietary 
estoppel. Leave to appeal this decision to the 
Supreme Court of Canada was recently granted.84

CONCLUSIONS
In providing ILA, a lawyer must meet  
the standard of a competent lawyer and  
77  2006 CanLII 18192 (ONSC)
78  Id at para 24
79  Id at para 34
80  2015 BCSC 1170, varied 2016 BCCA 200, leave to appeal to SCC  
granted 2016 CanLII 82913 (SCC)
81  Id at para 72
82  Id at para 105
83  See Cope at paras 213–215, citing JB v LB, 1989 ABCA 241 at paras 22–23, 
Coomber v Coomber, [1911] 1 Ch [723] and Wright v Carter (1902), [1903] 1 Ch 27 
(CA) at 57–58
84  Cowper-Smith v Morgan, 2016 CanLII 82913 (SCC)
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ensure that the client understands the  
nature and effect of the transaction and  
its consequences, and is entering the  
transaction freely and of their own volition.  
An ILA lawyer must be satisfied, or take  
steps to sufficiently determine, that the  
client has the requisite decisional capacity  
to enter into the transaction and is doing  
so free of any undue influence.

While ILA is not necessary in every  
instance, it nevertheless appears to remain  
the best way of rebutting the presumption in 
undue influence cases. 

The author would like to acknowledge the helpful 
review and contribution of Professor Albert 
Oosterhoff, and the editing by Amanda Bettencourt, 
Associate Lawyer at WEL Partners

BEST PRACTICES 
Here are some best practices, as gleaned from  
the decisions reviewed:
• Take notes during your meeting with the client 

and make a written record of your meeting.
• Consider writing a brief reporting letter that 

covers the essential matters that you discussed, 
including the nature, extent and scope of 
services that you have provided.

• To give proper ILA, you need proper, full  
and adequate information: be sure to cover  
the reasons for the transaction, your client’s  
financial situation and relevant family dynamics.

• Ask your client for their understanding of  
the effect of the transaction or agreement,  
so that you can correct any inaccuracies.

• If your client is elderly or vulnerable, take 
appropriate care to satisfy yourself that they 
understand the nature and consequences of  
what they are signing. 

• Do they have capacity to enter into the 
transaction? Make notes of any concerns 
and refuse to act if you do not believe 
they have capacity. Consider a referral to 
a qualified assessor of capacity, and not 
a general practitioner, who will often, and 
likely, not be aware of the criterion for 
assessing decisional capacity at law.

• Are there age, language, sight, hearing or 
physical limitations? Do accommodations 
need to be made?

• Remember that, even if someone is mentally 
capable, they still might be vulnerable 
to undue influence by a relative, friend, 
caregiver, acquaintance, church member, 
accountant or neighbour, among others.

• No one else should be present in the 
meeting but the client. Meet an ILA  
client alone.

KIMBERLY A WHALEY, FOUNDING PARTNER, WEL PARTNERS (WHALEY ESTATE 
LITIGATION PARTNERS)
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CURRENT  
ISSUES IN 

SUCCESSION LAW 

C urrent Issues in Succession Law is a 
collection of papers from a conference  
of the same name that took place at  
All Souls College, University of Oxford, 

in July 2015. The conference had been prompted 
by what the editors of this work describe as a 
‘marked mismatch between succession law’s 
immense practical importance and its regrettable 
theoretical neglect’.

This ‘neglect’ is in contrast to the number of 
collections on comparative testamentary and 
succession issues that have been published in 
recent years. If that old maxim that the only 
two certainties are death and taxes has taken 
something of a battering over recent years,  
no one seems to doubt the certainty of death.  
Thus, questions of who will benefit when we  
are gone and how a will will be interpreted  
are of fundamental importance to us all. 

ISBN: 9781782256274 PRICE: GBP70 PUBLISHER: Hart Publishing

EDITED BY BIRKE HÄCKER AND CHARLES MITCHELL

REVIEWED BY EDWARD BUCKLAND

This work is something of a breath of fresh 
air, and an excellent way of making the high-
quality papers from the conference available to a 
wider audience. So, where does this work range? 
The answer: over a wide vista of succession and 
testamentary issues. There are chapters that 
address the relatively recent revision of the law 
of intestacy contained in the Inheritance and 
Trustees’ Powers Act 2014.

Another chapter looks at the possibly 
detrimental interaction between the laws relating 
to succession and those governing proprietary 
estoppel. Another chapter looks at the fascinating 
area of mutual wills and offers intriguing analysis 
of the doctrine via the combined concept of a 
constructive trust and estoppel.

This publication is also very forward-looking, 
tackling issues the Law Commission is expected 
to look at over the next few years. Indeed, it has 
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been announced that testamentary capacity, 
formalities, rectification and mutual wills will  
all come under focus as areas that need reform.

No doubt the commissioners will be availing 
themselves of the wisdom and learning set out in 
chapters five to eight of this work, where mutual 
wills are considered in conjunction with the 
interpretation and rectification of wills, capacity, 
and the highly relevant social and moral issue  
of ‘informal carers’. 

The book addresses real, practical problems  
that are far removed from the heights of academia, 
but are challenging and hugely relevant.

The topical proliferation of will substitutes, in 
the form of the nomination of beneficiaries by 
pension-scheme members, is also discussed in 
the book in the context of usually discretionary 
pension trusts.

Family businesses make up 70 per cent of 
all businesses worldwide. They are enormous 
employers, and, while the business pages of  
most newspapers concentrate on the activities  
of the mighty mega-plcs, it is actually the  
humble family business that underpins so  
many of the world’s economies. 

The final chapter deals with taxes – in particular, 
the application of business property relief in 

the context of the succession of businesses. It is 
perhaps somewhat fitting that the book closes on 
the subject of that other old certainty, and that it 
does so in the context of businesses.

That chapter neatly cements what is really  
the central pillar of this collection. Succession  
law may not be all that sexy, and it is certainly  
not given the attention it so richly deserves,  
but it really is a subject that is worthy of our 
attention. If that attention is given, it will be 
thoroughly rewarded.

Could this collection benefit from any  
additions? As it is a compilation of the papers 
given at a conference, it is a little unreasonable  
to request more than was said at the event,  
but, to this author, a chapter on the social  
impact of inheritance, charitable giving  
and, indeed, disinheritance would have  
been interesting. 

What is beyond question is that the editors  
of Current Issues in Succession Law deserve  
our thanks for bringing this excellent collection  
of papers to the attention of a wider audience. 

EDWARD BUCKLAND TEP, OF  
LGL TRUSTEES LTD, WAS WORLDWIDE 
CHAIR OF STEP FROM 2014 TO 2016
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