
RIGHTS AND LIMITATIONS ON 
AN ATTORNEY UNDER A 
POWER OF ATTORNEY 
 
ELDER LAW 
 
 
 
Are Beneficiary Designations Testamentary? 
Albert Oosterhoff, University of Western Ontario 
 

 



 
Are Beneficiary Designations Testamentary? 

 
Paper prepared by 

 
Albert H. Oosterhoff 

Counsel WEL Partners 
Professor Emeritus, Western University 

 
for the 

 
Ontario Bar Association 

Institute 2020 
Elder Law Program 

Rights and Limitations on an Attorney Under a Power of Attorney 
 

5 February 2020 
 

 

Contents 

 

1. Introduction ......................................................................................................... 2 

2. Wills and Testamentary Dispositions ................................................................... 3 

3. Beneficiary Designations ...................................................................................... 6 

4. Legislative Analysis ............................................................................................... 8 

5. Overzealous Application of “Vigour and Effect” ................................................ 15 

6. Revocability ........................................................................................................ 27 

7. Creditor Access .................................................................................................. 28 

8. Attorney under a Continuing Power of Attorney for Property .......................... 31 

9. Conclusion .......................................................................................................... 35 

 



 2 

1. Introduction 

 

When one looks at the case law and various articles and reports it seems that the 

orthodox answer to the question posed by the title of this paper is: Yes, of course, 

beneficiary designations are testamentary in nature. In this paper I advance the 

proposition, undoubtedly considered by many to be heterodox, that such 

designations should not be considered testamentary, but inter vivos acts. 

 

A beneficiary designation, in my opinion, is simply one form of will substitute, of 

which there are many. They include such devices as the inter vivos trust, life 

insurance contracts, joint tenancies, and joint bank accounts. We do not consider 

any of these to be testamentary in nature, for they have immediate effect, even if 

they can be changed later. Hence, they do not have to comply with the formalities 

required of wills. Why then should the law insist that beneficiary designations are 

testamentary, especially considering that these also do not have to comply with 

testamentary formalities under modern statutes? I contend that beneficiary 

designations also take immediate effect and are therefore not testamentary. 

 

The reasons why beneficiary designations are often regarded as testamentary are 

various. One reason is that modern statutes do not specifically state that they are 

not testamentary. Another is the overzealous application of an older English case, 

Cock v. Cooke,1 which held that an instrument is testamentary if it is intended to 

have “effect” only when the maker dies. Statutes that define the term “will” are 

                                                       
1  (1866), L.R. 1 P.D. 241 (Prob.). 
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also problematic, because they do not make clear what exactly is included under 

that definition. 

 

This paper focuses principally on the law of Ontario, although I make reference to 

cases and secondary materials from other provinces as well. 

 

2. Wills and Testamentary Dispositions 

 

Although we all know what a will is, it is important to remind ourselves of its 

characteristics in order to distinguish it from other ways of disposing of property. 

A will is an instrument by which a person disposes of her property and of property 

over which she has a general power of appointment. In fact, the “will” may consist 

of one or more documents, including the “will” itself and one or more codicils. 

Indeed, there may two or more “wills”, all of which are complementary. All of the 

documents together constitute the testator’s “will”. It is particularly relevant that 

a will is ambulatory, which means that it is mutable: it can be changed, or even 

revoked completely. Consequently, a will does not “take effect” until the testator 

dies. However, legislation that describes the nature of a will is often unhelpful and 

unclear. 

 

Thus, for example, s. 1(1) of the Ontario Succession Law Reform Act2 defines “will” 

to include: 

 

                                                       
2  R.S.O. 1990. c. S.26 (“SLRA”). 
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(a) a testament, 

(b)  a codicil, 

(c) an appointment by will or by writing in the nature of a will in exercise of a 

power, and 

(d) any other testamentary disposition. 

 

Clause (d) is problematic, because the Act does not define what a “testamentary 

disposition” is. Normally that phrase does not need to be defined, as it simply 

means a disposition of property under a will.3 However, in the definition of s. 1(1) 

it can potentially have a broader meaning and extend to dispositions such as those 

made by a beneficiary designation. 

 

It is useful to contrast the Ontario definition of “will” with that contained in the 

British Columbia Wills, Estates and Succession Act.4 Section 1(1) of this Act defines 

“will” in the same way as Ontario’s definition, but then it goes on to make 

important exceptions in clause (f). It provides: 

 

(f) any other testamentary disposition except the following: 

(i) a designation under Part 5 [Benefit Plans]; 

                                                       
3  In passing, historically the word “testament” refers to an instrument that 

disposes of one’s personal property on one’s death, whereas the word “will” 
refers to an instrument that disposes one’s real property. That distinction has 
long since disappeared, so that the two words have become coterminous in 
meaning. And that is why it is supererogatory today to speak of a person’s “Last 
Will and Testament”. 

4  S.B.C. 2009, c. 13. 
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(ii) a designation of a beneficiary under Part 3 [Life Insurance] or Part 

4 [Accident and Sickness Insurance] of the Insurance Act;5 

(iii) a testamentary disposition governed specifically by another enactment 

or law of British Columbia or of another jurisdiction in or outside 

Canada; 

 

Section 1(1) also contains the following definition: 

 

"testamentary instrument" means a will or designation or a document naming 

a person to receive a payment or series of payments on death under a plan or 

arrangement of a type similar to a benefit plan; 

 

One supposes that it is the latter definition that required the somewhat convoluted 

language of the exception in clause (f). Presumably, the two definitions together 

mean that a beneficiary designation is a testamentary instrument, but a disposition 

made under it is not a will. 

 

Although I would not recommend such complex language, in my opinion many of 

the problems we face with the nature of beneficiary designations in Ontario would 

be resolved if we adopted a simple exception to the clause 1(1)(d) of the Ontario 

legislation, so that it reads: 

 

                                                       
5  R.S.B.C. 2012, c. 1. 
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 (d) any other testamentary dispositions, except a designation of 

beneficiary under Part III [Designation of Beneficiaries], or under the 

Insurance Act.6 

Alternatively, we could insert a simple provision such as: 

For greater certainty, a beneficiary designation under Part III [Designation of 

Beneficiaries], or under the Insurance Act, is not a testamentary disposition. 

3. Beneficiary Designations 

 

Generally, beneficiary designations are a relatively simple and 

straightforward way to transfer large assets, such as investments in 

registered retirement savings plans (RRSPs), registered retirement income 

funds (RRIFs), and pension and insurance proceeds to a beneficiary on the 

policy holder’s or plan holder’s death. The funds flow directly to the 

beneficiary and do not form part of the plan holder’s estate.7 This results in 

the funds being paid out more quickly to the designated beneficiary. Much 

like a joint account with rights of survivorship, transferring wealth in this 

manner is convenient and avoids probate. It is also a tool that can be used 

to reduce or defer income tax liabilities of the estate. 

  

Either explicitly or implicitly in the plans, the plan trustee or administrator is 

discharged of its obligations once it pays the benefit out to the designated 

                                                       
6  R.S.O. 1990, c. I.8. 

7  Although some earlier cases held that the funds did form part of the estate and 
were therefore available to creditors, these have now largely been discredited. 
This is discussed in more detail below under the heading “Creditor Access”. 
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beneficiary. If no payment is made, the beneficiary is entitled to sue the plan 

trustee or administrator to recover the benefit.8 

 

Beneficiary designations under insurance contracts are usually analyzed and 

treated differently than non-insurance beneficiary designations, such as 

those for RRSPs or pension plans. This is because the agreements 

governing insurance contracts differ from those that govern RRSPs and 

pensions. Under a life insurance contract, a premium is paid by or on behalf 

of the insured in the expectation that when the insured dies the insurer will 

make a payment out of its resources to the named beneficiary. In other 

words, an insurance contract is always performed in favour of the third party 

to the contract, the beneficiary, upon the death of the insured.9 With an RRSP 

or pension plan, money is invested either by the plan holder or on his behalf. 

This money is then paid out to the plan holder (normally on the 

commencement of retirement), or to a third-party beneficiary on the death of 

the plan holder. It often takes the form of a life annuity and the annuity may 

be guaranteed for a specified number of years. Alternatively, the funds may 

be transferred into a Life Income Fund or a RRIF. Hence the beneficiary 

under an insurance contract is always the payee of the benefits under the 

contract, whereas funds from an RRSP or pension may be paid out to the 

plan holder, or the designated beneficiary. 

 

                                                       
8  In Ontario this is codified in the SLRA, s. 53. 

9  Section 195 of the Insurance Act, footnote 6, supra, overcomes the rule that 
third party beneficiaries cannot sue on the insurance contract. 
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In Canada, beneficiary designations are governed by both common law and 

legislation. In Ontario, and other provinces, special legislation exists 

regarding the designation of beneficiaries under insurance contracts and 

pension and retirement plans, including RRSPs and RRIFs. This legislation 

fails to state expressly whether beneficiary designations are testamentary in 

nature. 

4. Legislative Analysis 

 

The Ontario provisions on beneficiary designations are found in the 

Succession Law Reform Act,10 the Pension Benefits Act11 and the Insurance 

Act.12 

 

Part III of the SLRA, entitled “Designations of Beneficiaries of Interest in 

Funds or Plans”, governs the designation of beneficiaries. Section 54(2) 

specifies that Part III does not apply to a contract or to a designation of a 

beneficiary to which the Insurance Act applies. Therefore, this legislation 

does not govern beneficiary designations under all pension plans since it 

excludes plans such as RRSPs that are issued under Part V of the Insurance 

Act. 

 

Section 51 of the SLRA states: 

 

                                                       
10  Footnote 2, supra, s. 51. 

11  R.S.O. 1990 c P.8, s. 48(6). 

12  Footnote 6, supra, s. 190. 
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51. (1) A participant may designate a person to receive a benefit 

payable under a plan on the participant’s death, 

(a) by an instrument signed by him or her or signed on his or her 

behalf by another person in his or her presence and by his or her 

direction; or 

(b) by will,  

and may revoke the designation by either of those methods.  

(2) A designation in a will is effective only if it relates expressly to a 

plan, either generally or specifically.  

 

Designations under s. 51(1)(a) are often made at the time the plan is opened 

or purchased. The process is relatively simple and often involves completing 

a form, filling in the name of the beneficiary, and signing the document.  

 

Designations under s. 51(1)(b) are different. They are made in the 

designator’s will, which must comply with the formalities for wills set out in 

the SLRA.13 Further, a designation in a will is effective only if it relates 

expressly to a plan, either generally or specifically.14 

 

The SLRA also provides for the revocation of a beneficiary designation. 

Section 52 states: 

 

                                                       
13  SLRA, s. 52(4). 

14  Ibid., s. 51(2).  
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52(1) A revocation in a will is effective to revoke a designation made 

by instrument only if the revocation relates expressly to the 

designation, either generally or specifically.  

(2) ... a later designation revokes an earlier designation, to the extent 

of any inconsistency.  

(3) Revocation of a will revokes a designation in a will. 

 

The SLRA therefore differentiates between designation and revocation by 

instrument, and designation and revocation by will. While there is no 

qualification for a designation by instrument to be effective, a designation in 

a will is effective only if it relates expressly to the plan, either generally or 

specifically. Correspondingly, while there is no qualification for a revocation 

by instrument to be effective, a revocation by will of a designation made by 

an instrument is effective only if it relates expressly to the designation, either 

generally or specifically.15 

 

There have been several cases where parties have sought direction and 

advice from the courts on whether a designation in a will has validly revoked 

a beneficiary designation previously made by instrument. The case law is 

relatively consistent in that a general revocation in a will does not revoke a 

beneficiary designation made outside a will unless the language of such a 

clause evidences a clear intention to do so.16 Nevertheless, the case of 

                                                       
15  See Laczova v. House, 2001 CanLII 27939 (Ont. C.A.), para. 13.  

16  See, e.g., Laczova v. House, ibid, Bottcher Estate, 1990 CanLII 710 (B.C.S.C.) at 
14, and Orpin v. Littlechild, 2011 ONSC 7695, paras. 16-17 (which addressed an 
RRSP covered by the Insurance Act, footnote 6, supra). 



 11 

Ashton Estate v. South Muskoka Memorial Hospital Foundation17 causes 

some concern, since, in a single sentence, MacIsaac J. concluded that a 

general revocation clause in a will related to “all testamentary dispositions”, 

which he found (without analysis) to include beneficiary designations. Ashton 

was not appealed and has yet to be judicially considered. 

 

While the SLRA makes clear that a beneficiary designation made by 

instrument does not need to meet the formalities for wills, unfortunately it 

does not clarify or conclusively state that beneficiary designations by 

instrument are not testamentary dispositions. 

 

Beneficiaries may also be designated under pension plans that are regulated 

in part by the Pension Benefits Act.18 There is similar legislation in other 

provinces. There are a variety of pension schemes, many being private and 

a term of employment. Beneficiaries of these plans can be named in a 

designation. Section 48(6) provides: 

 

A member, former member or retired member described in subsection 

(1) may designate a beneficiary and the beneficiary is entitled to be 

paid an amount equal to the commuted value of the deferred pension 

or pension benefits mentioned in subsection (1) or (2) unless on the 

date of death the member, former member or retired member has a 

spouse who has an entitlement under subsection (1) or (2). [emphasis 

added]. 

                                                       
17  2008 CanLII 21421 (Ont. S.C.). 

18  Footnote 11, supra. 
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The Insurance Act19 also provides for beneficiary designations for insurance 

policies. An individual who is insured has the right to designate a beneficiary 

of the insurance contract and, normally, the member of a group policy, has 

the right to designate a beneficiary of her benefits under the group contract. 

The beneficiary designation can be made either by declaration or in a will. 

 

The ability to designate a beneficiary of an insurance contract is found in 

section 190 of the Insurance Act: 

 

190 (1) Subject to subsection (4), an insured may in a contract or by a 

declaration designate the insured, the insured’s personal 

representative or a beneficiary as one to whom or for whose benefit 

insurance money is to be payable. [emphasis added] 

 

Amendments, not yet in force, provide that despite anything to the contrary 

in the SLRA, a declaration under section 190 may be provided 

electronically.20 

  

                                                       
19  Footnote 6, supra. 

20  The following amendments will be made on the day section 10 of Schedule 21 
to the Stronger, Fairer Ontario Act (Budget Measures), 2017 comes into force: 
“Electronic declaration (1.1) Despite anything to the contrary in the Succession 
Law Reform Act, a declaration under this section may be provided 
electronically. 2019, c. 7, Sched. 33, s. 6.” 



 13 

Section 196(1) of the Insurance Act makes clear that when insurance money 

is payable to a designated beneficiary, it does not form part of the insured’s 

estate and is not subject to the claims of creditors: 

 

196. (1) Where a beneficiary is designated, the insurance money, from 

the time of the happening of the event upon which the insurance money 

becomes payable, is not part of the estate of the insured and is not 

subject to the claims of the creditors of the insured. 

(2) While a designation in favour of a spouse, child, grandchild or 

parent of a person whose life is insured, or any of them, is in effect, the 

rights and interests of the insured in the insurance money and in the 

contract are exempt from execution or seizure.[emphasis added] 

 

While the SLRA has no analog to section 196(1) of the Insurance Act so as 

to extend a similar exemption to non-insurance beneficiary designations, 

legislation in two provinces, British Columbia and Prince Edward Island, 

does. 

 

Section 95 of British Columbia’s Wills, Estates and Succession Act21 states: 

 

95.  A benefit payable to a designated beneficiary or to a trustee 

appointed under section 92 under a benefit plan on the death of a 

participant does not form part of the participant's estate and is not 

subject to the claims of the participant's creditors. [emphasis added]. 

 

                                                       
21  Footnote 4, supra. 
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Section 9 of Prince Edward Island’s Designation of Beneficiaries Under 

Benefit Plans Act22 provides: 

 

Where a beneficiary is designated, any benefit payable to the 

beneficiary is not, from the time of the happening of the event upon 

which it becomes payable, part of the estate of the participant, and is 

not subject to the claims of the creditors of the participant. [emphases 

added] 

 

The Prince Edward Island legislation appears to have stronger language 

since it emphasizes that the benefit does not form part of the estate, from 

the time of the plan holder’s death. Whether moneys held under an insurance 

contract, RRSP or pension plan pass directly to the designated beneficiary 

or pass through the estate (and are therefore available to creditors) is 

discussed in more detail below. 

  

Based on the language of the SLRA, Pension Benefits Act, and Insurance 

Act, it is clear that the Ontario Legislature has provided that individuals do 

not have to comply with the formalities for making a will when they make a 

beneficiary designation in an instrument other than a will. If this was required, 

the legislation would have said so. Instead, the legislation makes a clear 

distinction between beneficiary designations in an instrument and those 

made in a will. The problem is, however, that the statutes do not expressly 

state that designations are not testamentary in nature. The failure to do so 

                                                       
22  R.S.P.E.I. 1988, c. D-8. 
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has, in part, resulted in confusion over the nature and effect of beneficiary 

designations. 

 

5. Overzealous Application of “Vigour and Effect” 

 

Several articles, reports,23 and cases24 have concluded that beneficiary 

designations are testamentary in nature as they are intended to have “effect” 

upon the death of the designator. This idea derives from an older English 

case, Cock v. Cooke.25 In it, Sir J.P. Wilde said:  

 

                                                       
23  See, e.g., Jason M. Chin, Archie Rabinowitz, and Aoife Quinn, “The Presumption 

of Resulting Trust and Beneficiary Designations: What’s Intention Got to Do 
with It” (2016) 54:1 Alta L. Rev. 41 at 63; Alberta Law Reform Institute, 
“Beneficiary Designation by Substitute Decision Makers, Final Report”, March 
2014, at 1, n. 2; Manitoba Law Reform Commission, “Creating Efficiencies in the 
Law: The Beneficiary Designation Act (Retirement, Savings and Other Plans) 
Final Report”, September 2019, p. 5. 

24  See, e.g., Fontana v. Fontana [1987] BCJ No 452 (S.C.J.) at 3; Richardson Estate 
v. Mew, (2008) 93 O.R. (3d) 537, para. 66, aff’d 2009 ONCA 403; Re Moss 
(Bankrupt), 2010 MBCA 39, leave to appeal to SCC refused 2009 CarswellMan 
329 (SCC); Re Bottcher Estate, footnote 16, supra, para. 14; Orpin v. Littlechild, 
footnote 16, supra, para 3; Re Morrison Estate, 2015 ABQB 769, paras. 45 & 47; 
Flack v. Rossi, 2008 BCSC 670, para. 89; Gagnon v. Sussey, 1994 CanLII 1276 (ON 
CA), para 2 (trial judge opined that a beneficiary designation was a 
testamentary disposition, however, the Court of Appeal declined to address the 
issue finding it was not necessary for them to do so); Ashton Estate v. South 
Muskoka Memorial Hospital Foundation, 2008 CanLII 21421 (ONSC), para. 3; 
David v. TransAmerica, 2015 ONSC 5192, para. 60. 

25  Footnote 1, supra. 
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It is undoubted that whatever may be the form of a duly executed 

instrument, if the person executing it intends that it shall not take effect 

until after his death, and it is dependent on his death for its vigour and 

effect, it is testamentary.26 

 

This statement makes perfect sense when and if it is properly applied. For 

example, in Carson v. Wilson,27 the owner of property delivered deeds of 

property and assignments of mortgages to his solicitor for the benefit of 

named persons on the owner’s death. The owner did not create an 

immediate inter vivos trust. In fact, he retained full control over the property 

and the intended beneficiaries could therefore only receive the properties on 

his death. Thus, by relying on the “vigour and effect” principle, it was clear 

that the documents were testamentary instruments that failed because they 

were not executed in accordance with the formalities required of valid wills.  

 

However, the “vigour and effect” quotation has not always been interpreted 

or applied properly, and in my opinion has been extended incorrectly to 

include beneficiary designations. In Corlet v. Isle of Man Bank Limited,28 

Frank Ford J.A. provided an analysis and explanation of the “vigour and 

effect” test that provides helpful guidance: 

 

The fallacy in the argument based upon the “oft quoted words” of Sir 

J.P. Wilde in Cock v. Cooke ... lies in a misunderstanding of what the 

                                                       
26  Ibid., p. 243. 

27  [1961] O.R. 113, 26 D.L.R. (2d) 307 (C.A.).  

28  [1937] 2 W.W.R. 209 (Alta. S.C. App. Div.). 
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words “vigour and effect” are applicable to. They are applicable not to 

the result to be obtained by, or to the performance of, the terms of the 

instrument, but to the instrument itself. The question is whether the 

instrument has vigour to effect, and does effect, or is “consummate on 

execution” to effect, a gift or to create a trust. If the document is 

“consummate” to create a trust in praesenti, though to be performed 

after the death of the donor, it is not dependent upon his death for its 

vigour and effect.29 

 

There is thus a difference between “effect” and “performance”. It is my 

opinion that a beneficiary designation takes effect when it is signed. It 

governs the relationship between the plan holder and the plan administrators 

and the terms on which the benefit will be paid out and to whom. Therefore, 

it is not dependent upon the designator’s death for its “vigour and effect”, 

even though the performance of the agreement takes place once the plan 

holder dies. 

 

This is similar to what happens when a person transfers the title to property 

into the joint names of herself and another person. In that case, the title 

passes immediately and the transferee will take full legal title by survivorship 

if she survives the transferor. Thus, in law the property belongs to the 

transferee from the time of the transfer. It does not just become hers when 

the transferor dies, for the gift of a right of survivorship is inter vivos in nature 

                                                       
29  Ibid., at 211. 
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and not testamentary.30 Whether she also acquires the beneficial title 

depends on the intention of the transferor and mayhap on the application of 

the presumption of resulting trust or advancement. For the application of the 

presumptions, see Pecore v. Pecore.31 

 

In Champion v. Guibord,32 the Ontario Court of Appeal noted, in dictum, that 

the severance of a joint tenancy is not a testamentary disposition. Most 

recently, in Herbach v. Herbach Estate,33 the British Columbia Court of 

Appeal confirmed that while the transferor may be able to sever the joint 

tenancy during her lifetime, and therefore render a gift of a right of 

survivorship worthless, that possibility does not transform the gift into a 

testamentary one. 

  

Similarly, a person may transfer his property to another absolutely by deed, 

or he may retain an interest for himself while also giving interests to others. 

Thus, for example, he may convey real property to himself for life, with 

remainder to his children. Although the remainder interest takes effect in 

possession on his death, the deed is not regarded as a will, since it creates 

presently vested interests in his children, even though possession is 

postponed. 

  

                                                       
30  Pecore v. Pecore, 2007 SCC 17, paras. 48 and 50, [2007] 1 S.C.R. 795; Saylor v. 

Madsden Estate, [2007] 1 S.C.R. 838. 

31  Ibid. 

32  2007 ONCA 161, para. 2. 

33  2019 BCCA 370, para. 38. 
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A problem arises, however, if the grantor retains control over the deed and 

does not intend that it shall have effect until his death. If that is the case, the 

deed is really a will, because it is “dependent upon his death for its vigour 

and effect”, but unless it is executed with the prescribed formalities, it cannot 

take effect as one. This problem is illustrated by Carson v. Wilson34 

discussed above. 

 

When a person creates an inter vivos trust in favour of herself for life, with 

remainder to another person, no one would think to call the remainder 

interest testamentary. That is because that interest vests at the time the trust 

is created. And it does not matter that the trust is revocable or can be 

varied.35 

 

The same analysis can be applied to beneficiary designations. In other 

words, the “vigour and effect” refers to the point of time at which the 

designation document is signed, even though performance occurs after the 

plan holder’s death. 

 

In 1944 Justice Mackay, in Elliott v. Turner,36 summarized common law 

factors pulled from case law since Cock v. Cooke to assist in determining 

whether documents are testamentary:  

 

                                                       
34  Footnote 27, supra. 

35  Anderson v. Patton, [1948] 2 D.L.R .202, [1948] 1 W.W.R. 461, 1948 CanLII 220 
(Alta. C.A.). 

36  [1944] 2 D.L.R. 313 (Ont. H.C.). 
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In cases where documents are held to be testamentary, there appear 

to be the following facts, which facts are not present in the case at bar: 

1) No consideration passes; 2) The document has no immediate effect; 

3) The document is revocable; 4) The position of the deceased and the 

donee does not immediately change.37 

 

Finding that there was consideration and immediate effect to the document 

in question in Elliott, the court held that it was a not a testamentary 

disposition but a binding contract. 

  

In Wonnacot v. Loewen,38 the British Columbia Court of Appeal referred to 

the Elliott factors and endorsed the explanation of the “vigour and effect” test 

provided in Corlet v. Isle of Man Bank Ltd.39 In Wonnacot a man executed 

certain documents (a transfer agreement and an escrow agreement) to 

transfer an interest in his home after his death to a woman with whom he 

was in a relationship. The documents were drafted in this way to keep the 

woman’s estranged husband from learning that she had an interest in the 

home. The Court of Appeal held that the documents were not testamentary 

in nature since, “when we look at the transfer agreement and the escrow 

agreement, it is plain that they had life and vigour from the beginning”, 

although the house would not be transferred to the woman until the 

transferor’s death.40 

                                                       
37  Ibid., at 319. 

38  1990 CanLII 976, 44 B.C.L.R. (2d) 23 (B.C.C.A.). 

39  Footnote 28, supra. 

40  Ibid., at 12. 



 21 

 

Problematic is the 1935 case of MacInnes v. MacInnes,41 in which the 

Supreme Court of Canada applied the Cock v. Cooke test to hold that a 

designation of a beneficiary in a savings and profit-sharing fund was 

testamentary since it took effect only on the employee’s death. Until then the 

employee could withdraw from the plan at any time.  Several cases have 

indiscriminately and, in my view, wrongly, applied this case to determine that 

all beneficiary designations are testamentary dispositions. 

  

However, the Privy Council distinguished MacInnes in Baird v. Baird.42 Lord 

Oliver drew an analogy between the power of a member of a pension 

scheme to make a designation and a revocable power of appointment under 

a settlement inter vivos and stated: 

 

It is not, however, the case that every revocable instrument which 

creates interests taking effect on the death of the person executing the 

instrument is necessarily a will. The most obvious example of such a 

revocable but non-testamentary instrument is the exercise of a 

revocable power of appointment under a settlement inter vivos.43 

 

Lord Oliver went on to compare this to the pension plan in issue in Baird. By 

becoming a party to the plan each employee constituted himself as both a 

beneficiary and settlor. As distinct from the employee in MacInnes, who 

                                                       
41  [1935] S.C.R. 200. 

42  [1990] 2 A.C. 548 (P.C.). 

43  Ibid., at 6. 
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enjoyed full power to dispose of his interest during his lifetime, the employee 

in Baird retained “no proprietary interests in his contributions, but receives 

instead such rights, including the right to appoint interests in the fund to take 

effect on the occurrence of specified contingencies, as the trusts of the fund 

confer upon him.”44 The pension scheme was just like any other lifetime 

declaration of trust or settlement containing provisions for the designation of 

the trust fund after the death of the principal beneficiary. 

  

With respect to revocable beneficiary designations, Lord Oliver observed: “it 

does not follow that every document intended to operate on death and 

containing a power of revocation is necessarily testamentary in character.”45 

Lord Oliver distinguished MacInnes as the deceased in that case had an 

absolute beneficial interest in his share of the fund during his lifetime. 

  

Prior to Baird, in Re Danish Bacon Co. Ltd. Staff Pension Fund Trust,46 

Megarry J. noted that while the beneficiary designation in that case had 

certain testamentary characteristics in that it was ambulatory, it took effect 

as a contractual arrangement and not as a disposition by the deceased. The 

contributions and interest did not come to the deceased and were thus not 

passed on by him through his will or the designation. They went directly from 

the fund to the beneficiary and formed no part of the estate of the deceased. 

The beneficiary designation took effect under the trust deed and rules and 

the beneficiary in no way claimed through the deceased. Megarry J. stated: 

                                                       
44  Ibid. 

45  Ibid., at 7. 

46  [1971] 1 W.L.R. 248 (H.C.). 
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“It seems to me that such a nomination operates by force of the provisions 

of those rules, and not as a testamentary disposition of the deceased.”47 

 

Lord Oliver applied Danish Bacon in Baird48 and stated: “in what is now the 

normal case of non-assignable interests such as that in the present case 

and, a fortiori, where the power of nomination and revocation requires the 

prior approval of the trustees or of a Management Committee, their Lordships 

see no reason to doubt the correctness of Megarry J.’s decision in the Danish 

Bacon Co. case”. 

  

Turner v. Bezanson49 is one Canadian case in which the question whether a 

beneficiary designation is testamentary arose. A pension plan contributor 

was dying of AIDS and was seriously ill when, in suspicious circumstances, 

he signed a beneficiary designation in favour of a niece. The execution of 

the document was defective if considered to be testamentary. The Nova 

Scotia Court of Appeal held that the designation was testamentary, but that 

the formal requirements for wills did not have to be complied with, because 

the form of the designation was authorized by other statutes. The court also 

held that the testamentary rules about onus and manner of proof of capacity 

and of knowledge and approval did not have to be complied with, but, 

somewhat surprisingly, also held that the testamentary rule on burden of 

proof respecting fraud and undue influence did. 

  

                                                       
47  Ibid., at  257. 

48  Baird v. Baird, footnote 42, supra, at p. 12. 

49  1995 CanLII 4251 (N.S.C.A.). 
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Norman Estate v. Watch Tower Bible and Tract Society of Canada50 is an 

important case in this context. This case concerned the validity of a 

conditional donation agreement in favour of a charity that allowed the donors 

to recover their donations in case of need. After the donors’ deaths, any 

unrecalled funds were to remain the property of the charity. The issue was 

whether the conditional donation agreement was a testamentary disposition 

and therefore invalid because it failed to comply with the former Wills Act.51 

  

The chambers judge, Warren J., held that the donors intended to transfer an 

immediate proprietary interest to the charity during their lifetimes. Warren J. 

explained the principle of “vigour and effect” by reference to other cases and 

applied the explanation of the test of the British Columbia Court of Appeal in 

Wonnacot v. Loewen,52 in which the Court of Appeal endorsed the 

explanation of the test by the Alberta Appellate Division in Corlet v. Isle of 

Man Bank Ltd.,53 as discussed above. 

  

Based on that explanation, Warren J. held54 that the conditional donation 

agreement had immediate effect, even though it could be revoked in part 

subsequently. Warren J. distinguished MacInnes55 and similar cases, since 

the charity obtained an immediate interest in the funds, and also because in 

                                                       
50  2013 BCSC 2099. 

51  R.S.B.C. 1996, c. 489. 

52  Footnote 38, supra, para 18. 

53  Footnote 28, supra. 

54  Norman Estate, footnote 50, supra, paras 46 & 49.  

55  Footnote 41, supra. 
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MacInnes the employee had the power to cancel or extinguish the very 

document in issue. 

 

The case summarizes the principles that have emerged from case law to 

assist courts in analysing whether a disposition is testamentary or not: 

 

 The question of whether a disposition is or is not testamentary depends 

upon the intention of the maker. 

 The intention of the maker is a question of fact. In determining the 

intention, the court is not restricted to the wording of the document 

alone but can and should consider extrinsic evidence relevant to the 

transaction. 

 If the document is not intended to have any operation until the maker’s 

death, it is testamentary. 

 If the document is intended to have and does have the effect of 

transferring some interest in the property or of setting up a trust thereof 

in praesenti, it is not testamentary. 

 The reservation of a right to revoke the transfer or bring a trust to a 

close does not necessarily have the effect of making the document 

testamentary. 

 Cases where documents are held to be testamentary often include the 

following factual elements: 1) no consideration passes; 2) the 

document has no immediate effect; 3) the document is revocable; and 

4) the position of the donor and donee does not immediately change.56 

                                                       
56  Norman Estate, footnote 50, supra, para. 23 (internal references to passages in 

Wonnacot and other cases have been omitted). 
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Warren J. concluded that “[e]ven where an intended disposition is revocable 

by the maker or where enjoyment of it is postponed until the death of the 

maker, if, at the time of its execution, the document is legally effective to pass 

some immediate interest in the property, no matter how slight, the transaction 

will not be classified as testamentary”.57 

 

Further, as the level of control the donor exercises over the property during 

his lifetime is a factor to be considered in determining whether a disposition 

is inter vivos or testamentary, the more control the donor exercises, the more 

likely the disposition will be considered testamentary. 

  

Ultimately Warren J. found that the conditional donation agreement was a 

gift upon a condition subsequent. The agreement created an inter vivos trust 

and the donors intended that the agreement was to have immediate effect. 

The gift vested in the charity when the cheque was cashed, but could be 

divested if the donors exercised their right to demand that all or part of their 

gift be returned to them. The conditional donation agreement, once 

executed, governed the relationship between the parties with respect to the 

donations. The positions of the parties changed immediately. On signing the 

agreement, the charity obtained both an immediate and future interest in the 

funds. 

  

In my opinion, these are helpful remarks and they can serve to avoid an 

overzealous application of the “vigour and effect” principle. 

                                                       
57  Ibid., para. 24 (emphasis supplied).  



 27 

6. Revocability 

 

Some have argued that because a beneficiary designation is revocable, that 

is indicative of a testamentary disposition. However, whether the designation 

is revocable or not, should not be a conclusive factor in determining whether 

a document or transaction is testamentary. This is articulated well in the case 

of Anderson v. Patton,58 where the settlor had transferred $5,000 to a trustee 

in trust for himself for life, with remainder to two other persons. The settlor 

reserved the right to recall the money at any time, which amounted to a right 

to revoke the trust. He died without doing having revoked it. The majority of 

the Alberta Court of Appeal held that the reservation of a power of revocation 

is not inconsistent with a valid trust, and did not have the effect of making 

the trust testamentary: 

   

The question of whether a document evidencing a voluntary 

settlement, either by way of gift, in the sense of transferring the 

property in question or by way of the creation of a trust, is or is not 

testamentary, depends on the intention of the settlor. 

 

If the document is not intended to have any operation until the settlor’s 

death it is testamentary. 

 

If the document is intended to have and does have the effect of 

transferring the property or of setting up a trust thereof in praesenti, 

though to be performed after the settlor’s death, it is not testamentary.  

                                                       
58  Footnote 35, supra. 
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The reservation of a power of revocation is not inconsistent with the 

creation of a valid trust and does not have the effect of making the 

document creating it testamentary.59 

 

7. Creditor Access 

 

The testamentary nature of beneficiary designations has been addressed in 

creditor/debtor cases, in which courts have considered whether moneys 

under a plan or scheme which pass to a designated beneficiary form part of 

the plan holder’s estate and are therefore available to creditors. There have 

been some encroachments on the principle that the proceeds of life 

insurance are immune from the creditors of the insured and only some 

provinces provide protection against creditors in respect of pension plans. In 

bankruptcy, there is also protection from creditors in respect of pension plans 

at the federal level. 

 

In the Ontario case, Canadian Imperial Bank of Commerce v. Besharah,60 a 

creditor sought a declaration that the estate of the deceased was the trustee 

of proceeds from a RRSP. The plan holder had made a designation in favour 

of his wife. Hence the issue was whether the proceeds of the RRSP went 

directly to the wife on her husband’s death, or whether the proceeds formed 

part of the estate. The question turned on whether the wife had any vested 

interest in the RRSP prior to the husband’s death. The court was satisfied 

                                                       
59  Ibid., at D.L.R. 203. 

60  [1989] 68 O.R. (2d) 443, 1989 CanLII 4131 (Ont. S.C.). 
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that the deceased had “total control over the RRSP and that his wife had no 

vested interest whatsoever in the RRSP prior to her husband’s death”.61  

Ewaschuk J. distinguished the RRSP from an inter vivos trust in which a wife, 

as a beneficiary, would have had a vested interest from the time the trust 

was created. Here, the court concluded that the wife had at most a contingent 

interest in the RRSP which vested only on her husband’s death and not 

before. 

  

A similar issue was considered in the Manitoba case, Waugh Estate v. 

Waugh,62 in which the court concluded that the power to designate outside 

a will does not in itself remove the designated assets from the estate.63 

 

The Manitoba Court of Appeal agreed with Waugh in Pozniak Estate v. 

Pozniak64 and found that the proceeds of the fund formed part of the gross 

value of the estate and, if necessary, were available to pay the debts of the 

estate.  

 

Other cases have held that moneys to be paid to a designated beneficiary 

do not pass through the plan member’s estate (unless the beneficiary is the 

estate). 

  

                                                       
61  Ibid., para. 5. 

62  (1990), 63 Man. R. (2d) 155 (Q.B.). 

63  Ibid., para. 16. 

64  [1993] 7 W.W.R. 500 (Man. C.A.). 
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On the other hand, in Clark Estate v. Clark,65 the court confirmed that it is the 

beneficiary under the RRSP contract, and only the beneficiary, who can call 

for enforcement in the event of non-payment of RRSP moneys. By 

implication, the estate trustee is under no such duty unless the estate itself 

is the designated beneficiary. The court held that the RRSP moneys flowed 

directly to the designated beneficiaries. However, the court also concluded 

that when the RRSP plan holder dies leaving an insolvent estate. the asset 

should be subject to attachment by creditors of the deceased’s estate since 

an RRSP plan holder has an entitlement to the funds in the RRSP “which 

can rightfully be regarded as his asset”.66 

 

Also, in Daniel v. Daniel Estate,67  the court concluded that an RRSP fell 

within the definition of a plan defined in the applicable Manitoba legislation 

and should not be included in determining the gross value of the estate. 

  

Further, the Saskatchewan case, Baltzan Estate v. MNR,68  the Surrogate 

Court held that RRSP moneys did not pass through the plan holder’s estate. 

The testator made a beneficiary designation in an RRSP in favour of his wife. 

The court found that the “law permits the applicant to enforce payment 

directly to her. The two registered retirement savings plans do not pass 

through the estate”.69 

                                                       
65  1997 CanLII 22786 (Man. C.A.), 115 Man. R. (2d) 48. 

66  Ibid, para. 26. 

67  (1986) 41 Man. R. (2d) 66 (Q.B.). 

68  (1990), 37 E.T.R. 111 (Sask. Surr. Ct.). 

69  Ibid., para. 28. 
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The question whether creditors can access funds in a plan has been resolved  

in Ontario.70 In Amherst Crane Rental v. Perring,71 the Court of Appeal 

rejected the argument that section 53 of the SLRA (the payment and 

enforcement provision) was procedural only and did not vest the proceeds 

of the RRSP plan in the beneficiary to the exclusion of the personal 

representative of the deceased or of the deceased’s creditors.72 

  

In summary, some cases have favoured the creditor, holding that a 

beneficiary designation is testamentary, thus making the payments to the 

beneficiaries subject to the claims of creditors. In principle, this is incorrect. 

A designation of a beneficiary is not a testamentary disposition but is 

intended to operate independent of the designator’s will. Hence, the 

beneficiaries are the ones who have the right to collect the proceeds under 

the provisions of the plan and the personal representatives do not, unless, 

of course, the estate is the designated beneficiary. 

  

8. Attorney under a Continuing Power of Attorney for Property 

 

Whether or not a beneficiary designation is a testamentary disposition is also 

relevant to the question whether an attorney under a power of attorney for 

                                                       
70  The legislation in other provinces differs from the Ontario legislation, so the 

same result does not necessarily follow elsewhere.  

71  2004 CanLII 18104 (Ont. C.A.), 241 D.L.R. (4th) 176. 

72  Ibid., paras. 2-4 and 22. 
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property may make, revoke, or vary a beneficiary designation on behalf of 

the grantor of the power of attorney. Under Ontario’s Substitute Decisions 

Act, 1992,73 an attorney under a continuing power of attorney for property 

has extensive powers, and may, on the grantor’s behalf, do anything in 

respect of property that the grantor could do if capable, except make a will.74  

 

Several cases have held that an attorney under a power of attorney for 

property can create a trust. The latest Canadian word on this issue is 

Easingwood v. Cockroft.75 In it, the court considered Bank of Nova Scotia v. 

Lawson,76 in which the court concluded that an attorney cannot vary a trust, 

since that amounts to a testamentary act. Saunders J.A. disagreed with the 

Lawson case.77 Further, in Testa v. Testa,78 the court reviewed the current 

state of the law on the right of an attorney to make a trust. Justice D.L. 

Edwards said: 

 

I prefer the reasoning in Easingwood v. Easingwood Estate of the 

British Columbia Court of Appeal to that of Bank of Nova Scotia Trust 

Co. v. Lawson and conclude that a continuing power of attorney for 

property [sic, an attorney!] can create an inter vivos trust that takes 

                                                       
73  S.O. 1992, c. 30. 

74  Ibid., s. 7(2). “Will” has the same meaning as it has in the SLRA. See Substitute 
Decisions Act, ibid., s. 1(1). 

75  2013 BCCA 182. 

76  [2005] OTC 1063, 22 E.T.R. (3d) 198, [2005] OJ No 5356 (QL), 144 A.C.W.S. (3d) 
577. 

77  Easingwood v. Cockroft, 2013 BCCA 182 para. 53. 

78  2015 ONSC 2381.  
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immediate effect, and is not dependent on the death of the settlor for 

its vigor and effect.79  

 

In contrast, in Desharnais v. Toronto Dominion Bank,80 the court considered 

whether an attorney could make a beneficiary designation on behalf of the 

grantor. The trial judge used the Elliot factors81 (discussed above) to 

conclude that a change in beneficiary designation is testamentary in nature, 

and thus, one that cannot be effected by an attorney under a power of 

attorney. As a result, the beneficiary designation was invalid for not meeting 

the formal requirements for testamentary dispositions in British Columbia’s 

Wills Act.82  Portions of the case were overturned on appeal, but the Court 

of Appeal did not address the finding that the designation is testamentary in 

nature as it was not appealed.83 

 

Most recently, in Hansen Estate,84 the court was asked whether the owner 

of a life insurance policy who was mentally competent but physically disabled 

could validly instruct another person to change a beneficiary designation on 

his policy. The change in this case was effected by the policy-holder’s 

attorney for property, pursuant to the owner’s instructions. The applicant, 

who sought a declaration that the change was invalid, submitted that the 

                                                       
79  Ibid., 2015 ONSC 2381, para. 92. 

80  2001 BCSC 1695.  

81  Discussed in the text at footnote 37, supra. 

82  Footnote 51, supra. 

83  Desharnais v. Toronto Dominion Bank, 2002 BCCA 640, para. 17. 

84  2016 ONSC 2382. 
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beneficiary designation was a testamentary disposition, one which attorneys 

for property are not authorized at law to make. Pierce J. declined to decide 

whether beneficiary designations are testamentary in nature, finding that the 

wrong question was asked. The correct question was whether the 

beneficiary designation was a valid declaration under the Insurance Act.85 

Pierce J. found that as the policyholder was mentally competent but 

physically unable to sign the document, the attorney had changed the 

beneficiary designation as the policyholder’s agent.86 This was a valid 

change contemplated by the terms of the Insurance Act. 

 

If indeed a beneficiary designation is not testamentary, an attorney would be 

able to make or change a designation. This is not necessarily a bad thing. It 

must be remembered that attorneys are fiduciaries and are therefore 

required to act solely in the interests of the grantor of the power.87 There will 

undoubtedly be various circumstances in which a change in a designation 

will be desirable. For example, the beneficiary may have defrauded the plan 

holder, or may have committed other acts that the plan holder would have 

disapproved of. However, the right to change a designation can lead to 

abuse by the attorney. Consequently, some restrictions on the power may 

be desirable. 

 

In British Columbia an attorney has the power to make, alter, or revoke a 

beneficiary designation if the designation is not made in a will and the court 

                                                       
85  Ibid., para 30. 

86  Ibid., para 39. 

87  Substitute Decisions Act, 1992, S.O. 1992, c. 30, ss. 32(1) and 38(1). 
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authorizes the change.88 Perhaps Ontario’s legislation should be changed to 

incorporate a similar provision. 

 

9. Conclusion 
 

A number of writers have attempted to tackle the issue of whether beneficiary 

designations are testamentary in nature in several in-depth articles. Only a 

few articles come to a definitive conclusion. 

  

In 1993, Professor Ralph Scane wrote a seminal article on the topic.89 In it 

he submitted that “the most useful clue to the location of the elusive line 

between the testamentary and non-testamentary will be found in the 

comparison of the interest which the nominee will receive upon the death of 

the nominator … with the interest held by the nominator immediately before 

death”. Scane concluded: 

 

If the two interests are the same, the act of designation is testamentary 

in nature. If they differ, then, by whatever means the designation is 

effecting its intended goal, whether simply by creating a third party 

contractual benefit, or by creating a present interest under an inter 

vivos trust in the nominee, the designation is non-testamentary.90 

                                                       
88  See Power of Attorney Act, R.S.B.C., c. 370, s. 20(5); Wills Estates and Succession 

Act, footnote 4, supra, s. 85(3), emphasis supplied. 

89  Ralph E. Scane, “Non-Insurance Beneficiary Designations” (1993) 72 Can. Bar 
Rev. 178. 

90  Ibid., at 183. 
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However, as we have seen from the cases discussed above, the law remains 

unclear on this point.91 

 

Ten years later, in her article “Non-Insurance RRSP Designations – 

Testamentary Dispositions of Property That Do Not Form Part of the 

Estate”,92 Anne Werker asked: “If you want to argue, contrary to MacInnes, 

that a beneficiary designation of a retirement fund such as an RRSP is not a 

testamentary disposition, what else could it be?” She suggested that perhaps 

it is akin to “a power of appointment; that is, a power over property that does 

not belong to the designator.”93 

 

In another article, the authors argue that the presumption of resulting trust 

should not apply to beneficiary designations. One way to ensure this, they 

suggest, is for courts to “define beneficiary designations as testamentary 

dispositions, thus removing them from the resulting trust regime and placing 

them in the wills framework”.94 The authors argue that when you apply either 

the Cock v. Cooke test, or the Elliot factors, RRSP and RRIF beneficiary 

designations are clearly testamentary dispositions.95 

                                                       
91  See MacInnes v. MacInnes, footnote 41, supra; Baird v. Baird, footnote 42, 

supra; and Re Danish Bacon Co. Ltd. Staff Pension Fund Trust, footnote 46, 
supra. 

92  Anne Werker, “Non-Insurance RRSP Designations – Testamentary Dispositions 
of Property That Do Not Form Part of the Estate?” (2003), 22:2 E.T.P.J. 103. 

93  Ibid., at 105 

94  Jason M. Chin, et al., footnote 23, supra, at 62. 

95  Ibid., at 63. 
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I submit that the “vigour and effect” principle has been misapplied to 

designations of beneficiaries under insurance contracts and pension plans 

and this is problematic. In my opinion, such designations have immediate 

effect, even though they can be changed subsequently. 

 

Although the relevant statutes do not expressly state that beneficiary 

designations are not testamentary, they do indeed imply that they are not 

since they do not require them to be executed with testamentary formalities. 

Moreover, they provide for payment direct to the named beneficiaries, thus 

bypassing the estate of the designator, unless the estate is the beneficiary. 

 

It is also important to remember that the modern statutes governing 

beneficiary designations were enacted to overcome MacInnes.96 This 

therefore also suggests that beneficiary designations under these statutes 

are not intended to be testamentary in nature. Therefore, it is open to doubt 

whether MacInnes is still good law. 

 

Hence, in my opinion, beneficiary designations that can be made under 

modern plans are not testamentary. However, to remove any doubt, I 

suggest that the relevant statutes should be amended to include an express 

                                                       
96  The Manitoba  Law Reform Commission Report, footnote 23, supra, notes at 

p. 3: “The decision prompted the Association of Superintendents of Insurance 
of Canada … to call for legislation to supersede … MacInnes …” 
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decisory provision to that effect, as the British Columbia Wills, Estates, and 

Succession Act97 has done.98 

 

                                                       
97  Footnote 4, supra. 

98  See text at footnotes 4 and 6, supra. 


