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1. INTRODUCTION

Unfortunately, it has become a reality that the abuse of
vulnerable persons is now seen with increasing frequency. In the
context of this reality, it is important as practitioners to be
aware of the attributes of jointly held assets.
Recent caselaw surrounding joint ownership of assets in

Canada has highlighted not only tension between the law in gifts
and right of survivorship but has also demonstrated some of the
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potential pitfalls in using joint ownership as an estate planning
vehicle.
Across Canada, there is notable divergence and difference in

outcome where it concerns litigation that arises because of these
pitfalls. While much of this is the result of different
interpretations of authority, mainly the Supreme Court of
Canada’s seminal decision in Pecore v. Pecore,1 there are still
several decisions rendered every year that contribute to
uncertainty in this area of the law.
To better understand the uncertainty, the following will

explore joint ownership through the lens of the presumptions of
resulting trust and advancement by taking a comprehensive look
at treatment of the issues across Canada and some of the
common circumstances which lead to disputes.
The history of the presumptions of resulting trust and

advancement will be explored, alongside the Pecore decision
and its shaping of the legal landscape of joint ownership in
Canada. Too, the dynamics of a gift including when a gift is
and is not a gift, navigating the restitution of abuse including
remedial proceedings to reaffirm beneficial ownership and
restore legal title, the use of equitable remedies in the face of
abuse, and practical steps that can be used to prevent abuse
before it starts will also be examined. Finally, this paper will
provide an analysis of select caselaw across Canada over the
past two years before reflecting on consistency of outcome in
these decisions and how we can reconcile the divergence.

Vulnerable Populations in Canada

Often, assets are placed into joint ownership to fulfill estate
planning initiatives. It is important to be aware that some of the
individuals transferring their assets into joint ownership may be
vulnerable. According to Statistics Canada, as of July 1, 2023,
approximately 7.6 million Canadians were aged 65 or older,
representing nearly one-fifth (18.9 per cent) of the total
population.2 By 2030, Statistics Canada estimates this could
jump anywhere from 21.4 to 23.4 of the total population.
Within this population, Statistics Canada also notes that older
adults inherently have more trust in others. In fact, Statistics

1. 2007 SCC 17, [2007] 1 S.C.R. 795 (S.C.C.) [Pecore].
2. Statistics Canada, “The older people are all right” (September 23, 2024),

StatsCan Plus, accessed online: <https://www.statcan.gc.ca/o1/en/plus/
7059-older-people-are-all-right4 [StatsCan Plus].
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Canada found that Canadians over the age of 65 were almost
twice as likely to have a high level of trust in others as
compared to young people aged 15 to 24.3

Advanced age is not the only factor in determining
vulnerability. Many Canadians are living with different types
of disabilities, ranging from mild to severe. Some of these
disabilities are not visible, making it difficult to discern when a
person is vulnerable. In fact, Statistics Canada reports that the
rate of disability in Canada increased from 2017 to 2022.
According to the Canadian Survey on Disability (“CSD”), 27
per cent of Canadians over the age of 15 (8 million people), had
one or more disabilities that limited them in their daily
activities. This number is a significant rise from the 22 per
cent or 6.2 million people who had one or more disabilities in
2017.4 The largest increase in disabilities was largely attributed
to the prevalence of mental health-related disabilities. In 2022,
mental health-related disabilities increased from 33 per cent to
39 per cent.5

Abuse of Vulnerable Populations

The abuse and neglect of older adults includes any harmful
act or lack of action which takes place within a relationship of
trust. Abuse can take many forms including physical, financial,
sexual, psychological, emotional, and neglect. Canadian studies
estimate that 1 in 10 older adults experience abuse or neglect,
rates which are rising. Largely due to older adults
underreporting, it is likely that the prevalence of abuse is
largely underestimated.6

According to the World Health Organization (“WHO”), the
abuse of older adults is defined as “a single or repeated act, or
lack of appropriate action occurring within any relationship,
where there is an expectation of trust, which causes harm or

3. Statistics Canada, “Canadian Social Survey – Quality of Life, Virtual Health
Care and Trust, 2023” (November 10, 2023), Statistics Canada – The Daily,
accessed online: <https://www150.statcan.gc.ca/n1/daily-quotidien/231110/
dq231110b-eng.htm4.

4. Statistics Canada, “The disability rate in Canada increased in 2022” (April 3,
2024), StatsCAN Plus, accessed online: <https://www.statcan.gc.ca/o1/en/
plus/5980-disability-rate-canada-increased-20224 [StatsCan Disability].

5. Ibid.
6. AGEWELL, “A Report on Abuse of Older Adults: The Issue, the System,

and Recommendations,” (2023), page 5, accessed online: <https://agewell-
nih-appta.ca/wp-content/uploads/2023/11/ELDER-ABUSE-REPORT_FI-
NAL_Nov20.pdf4.
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distress to an older person”.7 One of the driving factors of the
abuse of older adults is ageism. The WHO defines ageism as
stereotyping, prejudice, and discrimination against people based
on their age. Other factors include past experiences of abuse,
cultural and ethnic background, and various disadvantageous
social circumstances that enhance vulnerabilities.
A 2017 report, which surveyed seniors in the Vancouver and

lower mainland regions, found that 41 per cent of elderly adults
have experienced some form of financial abuse, and 35 per cent
chose not to report it to anyone. According to the Ontario
Human Rights Commission, financial exploitation is the most
common form of abuse among older adults, with 62.5 per cent
of cases being related to money.8 Financial abuse is an area that
is not often talked about. As the following will highlight,
however, it is a tremendous concern for vulnerable populations
and the cause of a significant amount of litigation in Canada.

PART I – POTENTIAL PITFALLS IN JOINT
OWNERSHIP

A. OVERVIEW

Where it concerns the ownership of property, there are two
types of ownership: legal and beneficial. Legal ownership is the
right to the legal interest in a property. Where it concerns real
property, the legal owner owns legal title of land which is
registered at the Land Registry on title to the property. The
legal owner has the right of control over the property and as
such, can sell or transfer the property. Beneficial ownership on
the other hand, concerns an interest in the economic benefit of
the property. Here, the interest belongs to the “beneficial
owner” who is entitled to the financial value of the land or
property in question. Where it concerns real property, the
beneficial owner is entitled to live in the property, receive a
share of any rental income, and a share of the proceeds of any
potential sale of the property.
Where the legal and beneficial owner are different people, the

legal owner is considered to hold the property in trust for the

7. Ibid., at page 6.
8. Ontario Human Rights Commission, “Elder abuse & neglect” (2024),

accessed online: <https://www.ohrc.on.ca/en/time-action-advancing-hu-
man-rights-older-ontarians/elder-abuse-neglect4.
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benefit of the beneficial owner. In this case, the legal owner is
considered a ‘bare trustee’ for the beneficiary. As the SCC held
in Pecore, “...the beneficial owner of property has been
described as the real owner of property even though it is in
someone else’s name”.9

The appeal of joint ownership lies in its convenience and
benefits. In a joint ownership scenario, each owner can manage
property without the written consent of the other. Additionally,
the surviving owner in a joint ownership scenario is
automatically entitled to complete ownership of the joint
property. Joint ownership also appeals to many as a
convenient estate planning vehicle; notably, probate taxes
(Ontario and subject to jurisdictional treatment) on a jointly
owned property are only payable on the death of the second
owner. In jointly owned assets, the right of survivorship allows
property to pass without having to be probated. As such,
gratuitous transfers in joint tenancy of title to property are
commonly done to avoid the imposition of estate administration
tax. However, it is within this allure of convenience that we
commonly see disputes and protracted litigation.
And so, it is arguable that the potential pitfalls of joint

ownership may well outweigh much of its derived benefits.

Joint Tenancy

Joint tenancy is a form of co-ownership of real property. It is
commonly used in estate planning and between spouses
concerning real property or between parents and children. A
central characteristic of joint tenancy is the right of survivorship
which provides that when one tenant dies, their interest in that
property is extinguished and passes to the surviving joint tenant.
To take effect, the property must be owned by two or more
individuals in equal proportion with identical interests and rights
concerning the whole property. Notably, a joint tenancy always
requires the maintenance of four unities of title:

1. Unity of title: meaning the interest for each tenant must
be created under the same instrument;

2. Unity of interest: meaning the interest for each tenant
must be identical in nature, extent and duration;

9. Pecore, supra, footnote 1, at para. 4.
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3. Unity of possession: each tenant must have an identical
interest in the whole property; and

4. Unity of time: each tenant must hold their interest for the
same period.10

Pursuant to the decision in Evans v. Evans,11 “[j]oint tenants
are said to hold per my et per tout, loosely translated to mean,
each joint tenant owns the whole and nothing separately.” What
this means is that “they cannot deal with their interests in the
co-owned land in a manner inconsistent with the concept of
unitary ownership and still preserve the joint tenancy.12

Issues with Joint Tenancy
There may be unforeseen issues with joint tenancy, including

a significant loss of control since joint tenants may not be able
to sell or mortgage real property without both signatories. Some
other known issues with joint tenancy include the following:

. Financial risks stemming from the fact that each co-owner
is responsible for the expenses and liabilities of the
property (for example, if one owner defaults on payments,
yet the others may be responsible);

. Obstacles to selling or mortgaging the property;

. Incapacity of one co-owner, which may require court
approval of any sale or re-financing;

. Potential exposure to creditors;

. Family-law claims (for example from an ex-spouse who
may have a claim on property jointly held with a third
party);

. The possibility of facing two probate applications if two
joint tenants die together;

10. BCLI, “Report on Joint Tenancy,” BCLI Report, No. 66, (February 2012),
accessed online: <https://www.bcli.org/sites/default/files/report_66_joint_-
tenancy.pdf4 [BLCI], citing Cheshire G.C. and E.H. Burn et al., Cheshire
and Burn’s Modern Law of Real Property, 17th ed. (Oxford: Oxford University
Press, 2006) at 454.

11. Ibid.
12. Ibid.
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. Unintentional disinheriting of family members; and

. Unintended tax consequences (which can occur when you
place a non-spouse on property, triggering a capital gains
tax)

Joint Accounts

Joint accounts have become an almost unlimited source of
litigation. Often, a joint account is created between an older
parent and their adult child for the purpose of assisting with the
management of the parent’s finances. Joint tenancy has become
commonplace in society, and the Pecore decision which
referenced Dickson J., in McLear v. McLear Estate,13

highlighted the criticisms behind the creation of joint accounts.
This decision carefully notes that joint accounts often lead to
confusion, especially as courts struggle with the determination of
the intentions of the parent during their life and after death.
In Pecore, the Court citing McLear had the following to say

about that these circumstances:

Given these special conditions, it seems to me that it is dangerous to
presume that the elderly parent is making a gift each time he or she puts
the name of the assisting child on an asset. The presumption that accords
with this social reality is that the child is holding the property in trust for
the ageing parent, to facilitate the free and efficient management of that
parent’s affairs. The presumption that accords with this social reality is,
in other words, the presumption of resulting trust.14

The ownership of joint assets can be an effective and
convenient estate planning tool but can also come with
unintended consequences.

B. JOINT ASSETS AS VEHICLES FOR ABUSE:
COMMON SCENARIOS

(i) Attorneys Under CPOAP’s

Joint ownership between an individual appointed as Attorney
for Property pursuant to a Power of Attorney and a vulnerable
grantor can lead to a host of issues. For the purposes of joint

13. (2000), 33 E.T.R. (2d) 272, [2000] O.J. No. 2570 (Ont. S.C.J.) [McLear].
14. Pecore, supra, footnote 1, at para. 34, citing McLear, supra, at para. 144.
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ownership, one of the main concerns is the ability of the
Attorney to dispose of the grantor’s property.
An Attorney for Property is a fiduciary with common law

duties such as the requirement to exercise reasonable care, a
prohibition on making profit for oneself out of the grantor’s
assets, and a prohibition on acting contrary to the interests of
the grantor.
Across Canada there are statutory duties which address the

role of an Attorney for Property and/or Personal Care,
especially where it concerns the property of the grantor. For
example, in Ontario, s. 3.1 of the Substitute Decisions Act,
199215 holds that the Attorney must not dispose of specific
property they know is subject to a testamentary gift in an
incapable person’s will, unless it is necessary to do so to
otherwise comply with the Attorney’s duties.16 An example of
this was recently seen in the Ontario Superior Court of Justice
decision in McKenzie v. Morgan,17 where an Attorney tried to
sell property to support the grantor despite the fact that in his
will, the grantor had previously given a life interest in the
property to his romantic partner. The court ruled there was no
documentation provided to support the argument that the
grantor required the sale for the ongoing support of the
grantor or for the Attorney to fulfill their duties.
As another example, in Biamonte Estate v. Ward Estate,18

property owned by three deceased persons as tenants in common
were conveyed by the Administrator of one of the estates to
benefit her son. The court found this to be an improper exercise
of a Power of Attorney.
In McMullen v. McMullen,19 an elderly widower brought an

application against two of her three daughters, both in their
capacity as her Attorneys for Property. The daughter’s
transferred a 99 percent interest in their deceased father’s
condominium to each of their husbands to preserve their father’s
assets (in the face of allegations that the father’s investments
were depleted by his new female acquaintance). The court held
that the transfer was null and void on the grounds that there
was no evidence that the father was incapable of managing his
financial affairs and therefore, the daughter’s had breached their

15. S.O. 1992, c. 30 [SDA].
16. Ibid.
17. 2023 ONSC 1457 (Ont. S.C.J.).
18. 1999 CarswellOnt 4211 (Ont. C.A.).
19. [2006] B.C.J. No. 2900 (B.C. S.C.).
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duties as Attorney’s in taking actions that were contrary to their
father’s intentions.
In Zeligs Estate v. Janes,20 an elderly mother held joint title

in real property with one of her two adult daughters. The
mother also granted a Power of Attorney to this daughter. Prior
to the death of the mother, the daughter took out mortgages
against the property which she then sold and used the proceeds
of, to pay off the mortgages. The daughter then proceeded to
deposit the remaining funds in a joint bank account that she
held with her mother, only to withdraw these funds to purchase
a property for with her husband. After the mother died, the
other daughter argued that the interest in the property ought to
be held on resulting trust for the mother’s estate. While the
daughter was able to rebut the presumption of resulting trust,
the court found that she had severed the joint tenancy and
extinguished the right of survivorship when she transferred sale
proceeds to herself and her husband. The mother’s estate was
therefore entitled to one-half interest in sale proceeds, which the
attorney/daughter held on resulting trust for the estate.

(ii) Adult Children of Parents

Favourable treatment of one or some children over others can
and often does lead to litigation, especially where there are
strained relationships.
In a 2019 British Columbia decision, the court succinctly

described several cases which deal with parents transferring
financial assets into the names of their adult children. Notably,
the court referred to Unger v. Unger Estate,21 where Justice
Forth stated:

In situations involving the transfer of financial assets, such as joint bank
accounts, a key question is whether the parent transferred the assets into
the joint account in order to have the child assist in managing the
financial affairs of the parent or whether the parent indeed intended it as
a true gift.

As will be explored further below, in Simard v. Simard
Estate,22 the court was tasked with determining whether a
daughter held assets she received from her mother before her
mother’s death on resulting trust for the estate. The Simard

20. 2015 BCSC 7 (B.C. S.C.), affirmed 2016 BCCA 280 (B.C. C.A.).
21. 2017 BCSC 1946 (B.C. S.C.) at para. 57
22. 2021 BCSC 1836 (B.C. S.C.), additional reasons 2022 BCSC 2137 (B.C. S.C.)

[Simard].
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decision is a helpful illustration since it deals with real property
and an investment account, all held jointly.

Determining Intention in Simard v. Simard

The mother (“Verna”) was the sole beneficiary and executor
of her late husband’s estate. Together, they had four children.
The plaintiffs in this matter were three of those children and the
defendant (“Julie”), the fourth. Notably, Verna was estranged
from the plaintiffs yet had a close relationship with the
defendant. On the death of her husband, Verna received his
half interest in three lots he shared with his brother. Verna
purchased the brother’s half interest and transferred her full
interest in the lots into joint tenancy with Julie. In 2007, Verna
sold her home to Julie, in what the plaintiffs argued was a sale
below market value.23 In 2008, Verna established an investment
account, naming Julie as sole beneficiary of that account.
Between 2015 to 2017, Verna designated Julie as a joint account
holder on some bank accounts and a beneficiary on two
registered retirement income fund (RRIF) accounts. Verna’s
2016 Will left the residue of her estate to all four children
equally and named Julie as the executor.
The plaintiffs argued that Julie held the lots, the investment

account, and other bank accounts on resulting trust for Verna’s
estate, while Julie emphasized the estrangement and argued
Verna intended to gift her the lots, the investment, and other
accounts either by designating her as the beneficiary or by
granting her the right of survivorship.24

The court’s determination turned on the law concerning the
presumption of resulting trust and focused on Verna’s intention.
Julie argued that estrangement is an important factor in
determining Verna’s intentions concerning the transfers,25

however, the court disagreed that estrangement plays a special
role in determining the transferor’s intention.26 Rather, the court
expressed that while there are likely many factors that led to the
deterioration of the relationship between Verna and the

23. Supra, at para. 7.
24. Supra, at paras. 14-15.
25. Supra, at paras. 241 & 243.
26. Supra, at paras. 242-243 where the court acknowledge that in Pecore at para.

37, “Rothstein J. referred to the quality of the relationship between the
transferor and the transferee as relevant to determining whether the
presumption of resulting trust has been rebutted.
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plaintiffs, it was of the view that Verna never stopped loving or
being concerned about the plaintiffs.27

Where it concerns intention, the court relied on the evidence
from the bank to establish Verna’s intention to gift certain
accounts to Julie. Here, the designation clause which designated
the investment account to Julie as beneficiary was sufficient to
establish an intention to gift.28 The decision noted that in Pecore
at paragraph 61 Rothstein J. “recognized there may be some
evidentiary value in bank documents as evidence of
intention...”29 The language in the designation of the RRIF
was also determined sufficient evidence of an intention to gift
and consistent with the intention Verna expressed to her
financial advisor. However, Julie was unable to rebut the
presumption of resulting trust on any of the other bank
accounts. The court therefore did not find an intention to gift
these accounts. Where it concerned the lots, the court provided
numerous reasons as to why it was of the view that Julie has
failed to establish on a balance of probabilities that Verna
intended to gift.30

Some potential pitfalls of the joint ownership of property
between a parent and child include:

. The fact that property cannot be sold or mortgaged
without the child’s consent;

. The potential exposure of the property to claims against
the child arising out of financial and/or marital problems;

. Income tax consequences of a deemed disposition at fair
market value;

27. Supra, at paras. 251-252.
28. Supra, at para. 262.
29. Supra, at para. 263 where the court goes on to detail Rothstein J.’s analysis

in Pecore which holds that “... if there is anything in the bank documents
that specifically suggests the transferor’s intent regarding the beneficial
interest in the account, I do not think that courts should be barred from
considering it. Indeed, the clearer the evidence in the bank documents in
question, the more weight that evidence should carry”.

30. Including the fact that following the transfer Julie maintained the property
by paying the property taxes, Verna’s awareness and commitment to
honoring her late husband’s wishes to ensure the lots remained in the family,
and Julie’s acknowledged lack of interest in the lots after her husband’s
death.
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. In the event the property is the parent’s principal
residence, the loss of half of the principal residence
exemption for the years following the transfer during
which the child is not living in the property; and

. The possible deemed severance of property if it is being
used by the child as his or her matrimonial home and the
child predeceases the transferor.31

In Pecore, special attention was paid to modern
developments, especially where it concerns older adult parents
adding adult children to joint accounts for the purposes of
assisting with routine banking and financial management. Where
it concerns this circumstance and the presumption of
advancement, the Pecore decision again cited McLear,
providing commentary as follows:

... [A] consideration of the present social conditions of an elderly parent
presents an equally compelling case for doing away with the presumption
of advancement between parent and adult child. We are living in an
increasingly complex world. People are living longer, and it is common-
place that an ageing parent requires assistance in managing his or her
daily affairs. This is particularly so given the complexities involved in
managing investments to provide retirement income, paying income tax
on those investments, and so on. Almost invariably, the duty of assisting
the ageing parent falls to the child who is closest in geographic proximity.
In such cases, Powers of Attorney are routinely given. Names are “put
on” bank accounts and other assets, so that the child can freely manage
the assets of the parent.32

(iii) Predatory Spouses and/or Partners

Relationships of a predatory nature are particularly
dangerous to a vulnerable adult because they are often not
reported. These kinds of relationships occur when an
unscrupulous opportunist preys upon an older adult, or even
an adult of younger age, with diminished capacity and/or
reasoning ability for financial gain.
Where it concerns a predatory marriage specifically, there are

often significant barriers to challenging the legitimacy of the
marriage. The requisite capacity to enter a marriage features less

31. Barry S. Corbin, “How Not to Avoid Probate Fees” (1996) 16 E & T.J. 169
at 172.

32. Pecore, supra, footnote 1, at para. 34, citing McLear, supra, footnote 13, at
paras. 40-41.
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than rigorous standards. Regrettably, the common law in this
area has not kept pace with the reality of modern-day property
rights regimes.
Currently, in Canada, to enter a marriage that cannot be

subsequently voided or declared a nullity, there must be a
minimal understanding of the nature of the contract of
marriage. As such, cases which deal with claims to void or
declare a marriage a nullity on the basis of incapacity often cite
the long-standing English decision Durham v. Durham,33 which
holds that “the contract of marriage is a very simple one, one
which does not require a high degree of intelligence to
comprehend”.34 As a consequence, in some Canadian
jurisdictions,35 the act of entering a marriage still
automatically revokes a will or other testamentary document.
Relationships that have not yet become a marriage are often

even harder to detect. To demonstrate, an examination of a few
cautionary tales illustrating a predatory relationship will follow.
The decision in Hamilton Estate v. Jacinto,36 details a

relationship that an older adult began several months after the
death of his wife of 59 years. The 81-year-old man became
involved with a woman 30 years younger than him. While the
two contemplated marriage, this never occurred. In 2003, several
questionable transactions took place. The older adult was the
sole trustee and the primary beneficiary of a trust he set up. He
arranged a line-of-credit, secured by property held in the name
of the trust which was paid into the trust’s bank account for the
purpose of funding a home purchase. Title to the property
purchased was held in joint tenancy with his younger partner
with right of survivorship. To facilitate the purchase, the older
adult opened two joint bank accounts with the younger woman.
When he died a year later, legal ownership of the money in the
joint account passed to the younger woman by right of
survivorship. In that case, the court found that the older adult
intended to gift the younger woman the interest of joint tenancy
to the property and that he gave the gift freely. The
presumption of resulting trust was rebutted and the court held

33. (1885), 10 P.D. 80 [Durham].
34. Supra, at 82.
35. This is not the case in British Columbia, Alberta, Quebec, Ontario,

Saskatchewan, and Yukon.
36. 2011 BCSC 52 (B.C. S.C.), additional reasons 2011 BCSC 483 (B.C. S.C.)

[Jacinto].
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that the younger woman did not exercise undue influence over
the older adult when he decided to make that gift.
A recent predatory marriage decision out of New South

Wales is descriptive of a worst-case scenario. In IP v. Chiang,37

the predatory spouse’s (the second spouse was the mother of the
first spouse) transferred and sold the deceased victim’s
residential property. The deceased was mourning the loss of
his spouse when he met a younger woman who eventually
started living with him. She tricked the deceased into
transferring his principal asset (his home) through a sham
process of marriage, separation, property settlement, and
divorce.38 In this case, the deceased married the woman, 20
years his junior, on September 3, 2013. Six days later, he
transferred his home into joint tenancy with her for minimal
consideration of $1.00. As soon as the property was transferred
into her name, the predator spouse leased it to her former
husband for $650 per week. She mortgaged the property, then
sold it for $1.05 million, using the proceeds to discharge the
mortgage. The remaining proceeds were used to purchase a
residential unit and two garage spaces.39 The court found the
transactions unconscionable in nature and imposed a
constructive trust on the acquisition of the deceased’s
property. The court also granted a declaration that any
interest the predator spouse held in the deceased’s property
was held on constructive trust. The court also granted a
declaration that the proceeds of sale were also held on trust for
deceased’s estate.
Predatory relationships don’t always occur within the confines

of a marriage. The recent case of King v. Vimhel,40 is instructive
on how devasting these relationships can be. In 2013, Judith
King, a 77-year-old woman, met Zoltan Vimhel aka Steven
Vimhel (the defendant) who was 15 years younger than her. As
described, “from the time they met until her rescue in 2020, Mr.
Vimhel systematically isolated, manipulated, deceived, abused,
and exploited Ms. King.”41 Judith was the owner of property in
North Vancouver in a four-unit development (the “Property”).
The defendant had little to no income and was living out of his
vehicle. What began as a friendship, evolved into a “romantic”

37. 2021 NSWSC 822 [Chiang].
38. Supra, at para. 4.
39. Supra, at para. 75.
40. 2024 BCSC 1745, 2024 CarswellBC 2803 (B.C. S.C.) [King].
41. Supra, at para. 2.
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relationship by 2014. The defendant gradually took greater
control and began exerting undue influence and even physically,
verbally, and mentally abusing Judith.42

The defendant took almost complete financial control over
Judith’s life. He coerced her into revoking a Power of Attorney
granted to a trusted friend and granted a new one to the
defendant. Between 2014 to 2020, he took money without
informing Judith, even signing documents in her name.
However, most alarmingly, in 2017, he moved her out of the
Property and into a motel in Surrey without informing anyone.
Her daughter had to hire a private investigator to find her.43

In 2019 under the direction and control of the defendant,
Judith borrowed approximately $200,000, mortgaging the
Property.44 In April 2020, under complete isolation, Judith
transferred the Property into joint tenancy with the defendant
for the consideration of “$1.00 and natural love and affection.”
The property was valued at $1.2 million.45 In September of
2020, with the assistance of the RCMP, Judith’s daughter was
finally able to free her from the Surrey motel room she was
living in with the defendant. The court granted a declaration
that Judith was the sole beneficial owner of the Property, that
the defendant held his legal interest in the Property on trust for
Judith as beneficiary, and that legal title to the Property shall be
transferred to Judith as sole registered owner. The court also
ordered the defendant to pay punitive damages in the amount of
$50,000.

(iv) Ill-Conceived Probate Avoidance / Estate Planning

Thwarted heirs or creditors looking to collect may advance a
claim that joint property should form part of a deceased’s
estate. Where a parent transfers property into joint ownership
with some, but not all their children, conflict may arise. Here,
the question is often whether an immediate gift was intended at
the time of the transfer or whether the surviving joint owner(s)
hold the property on resulting trust for the estate. While it may
be desirable to have a property transferred to family by right of
survivorship to avoid probate taxes, if the property transferred
has an accrued gain, there could be an immediate tax liability

42. Supra, at paras 13-15.
43. Supra, at paras 21-23.
44. Supra, at para. 29.
45. Supra, at para. 31.
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triggered on the transfer. Joint ownership can expose an adult
child to capital gains they wouldn’t otherwise have to pay.
When a parent adds a child as an owner on a property or
investment account, for tax purposes, it is treated as if half the
asset has been sold. As a result, the adult child begins incurring
capital gains on the asset from the date of the transfer to the
moment it is sold.
Unless property is transferred to a spouse, a transfer of

property creates a deemed disposition or sale at fair market
value for income tax purposes on the portion which is passed to
other joint owners. Upon the death of a joint owner, a deemed
disposition is also generated on that person’s share. Accordingly,
all joint owners must annually declare their portion of the
income and capital gains from the jointly held property. If the
transfer concerns a family home, there could be a future loss of
the Principal Residence Exemption.46 Therefore, if the adult
child is not living there at the time of the transfer, they will not
be entitled to this exemption.
Joint ownership exposes assets to a child’s potential creditors

or even the creditors of their spouse. However, at least where it
concerns separating spouses, the Senthillmohan case offers
clarity.
The question of whether a creditor is entitled to seize the

interest of a non-debtor spouse in jointly owned property was
recently addressed by the Ontario Court of Appeal in
Senthillmohan v. Senthillmohan.47 The Senthillmohan decision
provides authority for the proposition that the non-debtor’s
interest in property should not be subject to claims against the
debtor owner. In that case, a separating husband and wife
owned their matrimonial home as joint tenants. In the process
of their separation, it was ordered that the matrimonial home be
sold, and proceeds placed in trust pending the parties’ decision
on the division of the proceeds. A third-party creditor placed a
writ on the home after receiving a default judgment against the
husband. The wife then brought a motion to sever joint tenancy
in the home, requesting the release of 50 percent of the home’s
proceeds. The creditor appealed on the basis the default
judgment was ordered when both husband and wife were joint

46. The principal residence exemption allows an individual to exclude the capital
gain from the sale of their home from their income. Provided that the
property qualifies as a principal residence, the profit earned on the sale of the
principal residence is sheltered from tax.

47. 2023 ONCA 280 (Ont. C.A.) [Senthillmohan].
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tenants, however, the court determined the creditor was not
entitled to the wife’s share of sale proceeds.
Where it concerns a spouse, in the event of a breakdown of

the marriage, absent a well written marriage contact, jointly held
assets could be exposed to equalization.

PART II – PRESUMPTIONS & GIFTS

A. PRESUMPTION OF RESULTING TRUST

History of the Presumption of Resulting Trust

The origins of the presumption of resulting trust can be
traced back to as early as the 15th century when English
landowners began placing title of their properties in another’s
name. This eventually became a common practice which would
allow an individual to deal with the land in question for the use
and benefit of the transferor. The benefit derived by the
transferor concerned the ability to avoid dowers and
curtseys,48 allow for complex settlements of land, and avoid
forfeiture for treason. However, as with many transactions
involving land, or title, uncertainty often arose. Much of the
uncertainty surrounded determinations of when a “use” was
created versus when a clear and outright transfer was executed.49

In resolving the disputes which arose, the Chancellor found it
was easier to place the onus of proof on the transferee. The
rationale was that it is easier to prove an obvious purchase for
value than a “use”.50 As a result, gradual statutory reform did
away with “uses” and courts relied upon an analogy to trusts,
being that there is a presumption the transferor intended to
create a trust in his or her favour.51

The presumption of resulting trust has often been described in

48. Dower and curtesy are outdated terms that are used to describe the right of a
spouse to the other spouse’s property after their death. These rights were
based on gender, with dower for the wife and curtesy for the husband.

49. See Aoife Quinn, Jason M Chin and Archie Rabinowitz, “The Presumption
of Resulting Trust and Beneficiary Designations: What’s Intention Got to
Do with It? (2016) 54:1, Alta L Rev 41, 2016 CanLIIDocs 29.

50. Ibid.
51. See William Swadling, “Explaining Resulting Trusts,” (2008) 124:1 Law Q

Rev 72 at 81 [Swadling]; See also Robert Chambers, “Resulting Trusts in
Canada” (2000) 38:2 Alta L Rev 378 at 393 [Chambers: Resulting Trusts].
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two circumstances where it can arise. These circumstances were
addressed in the English decision of Westdeutsche Landesbank
Girozentrale v. Islington London Borough Council,52 where Lord
Browne-Wilkinson stated:

... (A) where A makes a voluntary payment to B or pays (wholly in part)
for the purchase of property which is vested either in B alone or in the
joint names of A and B, there is a presumption that A did not intend to
make a gift to B: the money or property is held on trust for A (if he is the
sole provider of the money) or in the case of a joint purchase by A and B
in share proportionate to their contributions. It is important to stress
that this is only a presumption, which presumption is easily rebutted
either by the counter-presumption of advancement or by direct evidence
of A’s intention to make an outright transfer [...]

(B) Where A transfers property to B on express trusts, but the trusts
declared do not exhaust the whole beneficial interest.53

In both scenarios, “someone has received an asset at the
expense of another person and the trust causes the beneficial
ownership of that asset to be returned to that other person”.54

Operation of the Presumption

The operational effect of a resulting trust is to reverse the
transfer of property between one party to another.55 According
to Chambers, an assumption in the presumption of resulting
trust is that the transferred property will revert to the original
title holder. Where it concerns real property, the presumption is
that the individual in receipt of the property is holding property
on trust for the individual who advanced money for the
purchase. Chambers is careful to point out that intention is an
important factor in the presumption because equity tends to
demand that the transferee prove intention behind the transfer
due to its suspicion of gifts.56

The presumption of resulting trust presumes that the transferor only
intended to transfer legal title. Upon death, it is presumed that the
deceased’s assets will form part of their estate and pass to their
beneficiaries. If a recipient wants to claim ownership after death of the

52. [1996] A.C. 669, [1996] 2 All E.R. 961 (U.K. H.L.) [Westdeutsche].
53. Supra.
54. Supra, at 383-87; Donovan WM Waters, Mark R Gillen & Lionel D Smith,

eds, Waters’ Law of Trusts in Canada, 4th ed (Toronto: Carswell, 2012) at
397-398.

55. Byers v. Foley, 1993 CarswellOnt 558 (Ont. Gen. Div.), at para. 24.
56. Chambers: Resulting Trusts, supra, footnote 51, at 383.
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transferor, they bear the onus of proving the transferor’s intention to
provide them with right of survivorship and beneficial interest in the
property.

According to Donovan Waters, the presumption of resulting
trust in Canada arises in two circumstances: (1) where an
individual acquires rights gratuitously; and (2) where an express
trust fails to fully dispose of a beneficial interest.57

A gratuitous transfer is the transfer of an apparent gift. Here,
equity considers this to be voluntary. A gratuitous transfer also
arises when a person purchases property and directs that title be
taken in the name of another or others.
In Reaney v. Reaney,58 the court failed to recognize a

voluntary transfer as rebutting the presumption due to the
fraudulent nature of the transfer. In that case, an unmarried
couple jointly purchased property, however, the woman’s name
was placed solely on title to shield the property from the man’s
creditors.
An express trust on the other hand, may fail when a settlor

has not disposed of the entire beneficial interest of the trust
assets.59 This in turn causes trustees to hold the remaining assets
on resulting trust for the settlor, otherwise the trustees would be
unduly enriched to the detriment of the settlor. Other instances
include where the trust objects have not been adequately made
out or where undue influence, duress, and/or fraud occurred.60

In Pecore, the Supreme Court of Canada confirmed that the
law presumes that the recipient of a gratuitous property transfer
holds that property on resulting trust for the donor.61 To rebut
the presumption, the onus is placed on the recipient to prove a
gift on a balance of probabilities.62 The presumption can be

57. DMW Waters, MR Gillen and LD Smith, eds, Waters’ Law of Trusts in
Canada,“ 3rd ed (Thompson Carswell, 2005) at 378.

58. 1990 CarswellOnt 279 (Ont. H.C.), where the decision notes that this
illegality was espoused in Maysels v. Maysels 1974 CarswellOnt 104 (Ont.
C.A.), affirmed 1975 CarswellOnt 138 (S.C.C.), which cites Tinker v. Tinker,
[1969] EWCA Civ J1203-6, which discussed the implications of an illegal
transaction to defeat the presumption of resulting trust.

59. Albert Oosterhoff et al., Oosterhoff on Trusts, 9th ed (Thompson Reuters,
2019) at 17 [Oosterhoff: “Trusts”].

60. Ibid., at 564.
61. The seminal Pecore decision held at para. 24 that “the presumption of

resulting trust is a rebuttable presumption of law and general rule that
applies to gratuitous transfers. When a transfer is challenged, the presump-
tion allocates the burden of proof. Thus, where a transfer is made for no
consideration, the onus is placed on the transferee to demonstrate that a gift
was intended.
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helpful if the transferor later changes their mind about a gift
and wants to argue that an inter vivos transfer was not an
absolute gift, however, the presumption will only apply in
certain circumstances. These circumstances are where there is
insufficient evidence of the transferor’s intent to displace the
presumption,63 where the evidence proffered is unpersuasive,64

and where the evidence indicates that the transferor did not
intend a gift.65

Intentions Matter

It is a long-standing principle that equity assumes bargains
not gifts. Therefore, where it concerns gratuitous transfers and
the presumption of resulting trust, the transferor’s intentions
impact the operation of the presumption of resulting trust.
Academia has identified two notable competing views of the role
of intention in the presumption of resulting trust: the negative
intent framework and the positive intent framework.
Under the negative intent framework, the transferor is held

not to have intended to pass on a beneficial interest.66

According to Robert Chambers:
The presumption of resulting trust is an inference regarding

the intention of an apparent donor. Proof of certain facts (that
an apparent gift was made by someone who is not the parent or
perhaps husband of the done) leads the court to assume that
another fact exists (that the apparent donor did not intend to
make a gift). Unless disproved, equity responds to that lack of
intention by compelling the donee to hold the apparent gift on
resulting trust for the donor.67

Conversely, the positive intent framework holds that a
resulting trust arises because the transferor intended the
transferee to hold the subject matter in trust. Proponents of

62. Pecore, supra, footnote 1, at paras. 23-25; Sawdon Estate v. Watch Tower
Bible and Tract Society of Canada, 2014 ONCA 101 (Ont. C.A.), at paras.
56-58; Falsetto v. Falsetto, 2023 ONCA 469 (Ont. C.A.) [Falsetto], at para.
27.

63. Newhouse v. Garland, 2022 BCCA 276 (B.C. C.A.), at paras. 54-56.
64. Estate of Celeste Dos Santos (Re), 2022 ONSC 3824 (Ont. S.C.J.

[Commercial List]), at para. 23.
65. Estate of Margaret Joan Steeves, Re, 2019 NBQB 48 (N.B. Q.B.).
66. Chambers: Resulting Trusts, supra, footnote 51; Peter BH Birks, “Restitu-

tion and Resulting Trusts” in Stephen Goldstein, ed, Equity and Contem-
porary Legal Developments (Jerusalem: Harry and Michael Sacher Institute
for Legislative Research and Comparative Law, 1992) 335.

67. Chambers: Resulting Trusts, supra, footnote 51, at 395.
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this framework rely on the historical underpinnings of the
presumption and argue that the rule should remain true to
origins and grounded in the intention to create a trust in one’s
favour. Proponents of this framework also argue that there are
potential scenarios that cannot be explained by a positive
intention. One of these scenarios was seen in the decision of
Goodfellow v. Robertson,68 which held that a resulting trust
could arise even when the transferor lacks the mental capacity
to understand the nature of the transfer. As a proponent of the
negative intent framework, Chambers argues that it is difficult
to comprehend how a transferor lacking capacity could have
intended to create a trust.69

B. PRESUMPTION OF ADVANCEMENT

The presumption of advancement is essentially the opposite of
the presumption of resulting trust. In a presumption of
advancement, the transfer represents a gift and full beneficial
and legal title passes to the transferee. Historically, the
presumption only operated where the transfer was between
spouses and from parents to children (although older caselaw
only recognized the presumption as occurring between father
and child).
The historical underpinnings of the presumption were outlined

in the New South Wales decision of Dullow v. Dullow,70 which
held that:

This principle, which denied a resulting trust and left beneficial title with
the legal title, seems to have had its origins in what was regarded as the
moral or other obligation of a father to advance a child who had not
earlier been adequately advanced. The same principle applied to a
grandfather making a gift to a grandchild, the father being dead, and the
grandfather standing in loco parentis to the grandchild ... A like
presumption was made in the case where the transferee was the wife of
the transferor or of the person providing the consideration.

In Dullow, the court commented that the presumption, “has
its origin in a social situation different from that of the present
time”. This notion was also somewhat applied in the Pecore
decision.
In the operation of the presumption, the court begins from

the position that the assets have been gifted in full and do not

68. (1871), 18 Gr 572 (Ont. Ct Ch).
69. Chambers: Resulting Trusts, supra, footnote 51, at 391.
70. (1985), 3 N.S.W.L.R. 531 (Australia C.A.), at 535-36 [Dullow].
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form part of the estate. Where the presumption is challenged,
the onus is on the beneficiaries of the transferor to demonstrate
that the transferor never intended for the transfer to form a gift
on death.
The presumption of advancement can prevent the

presumption of resulting trust from arising based on the
nature of the relationship between the transferor and the
transferee. The presumption is typically applied in three
scenarios:

1. Where a husband transfers property to his wife;

2. Where a father transfers property to his child;

3. Where the transferor transfers property to a child to
whom he has standing in loco parentis.71

In Pecore, the presumption of advancement was also
addressed. The Court considered whether the presumption of
advancement should apply between parents and adult
independent children. In its analysis, the Court in Pecore both
expanded and contracted the presumption of advancement in
Canada. In terms of expanding the doctrine, the Court held that
the presumption applies to transfers not only from a father to a
child, but also, from a mother to a child.72 The rationale behind
this explanation is rather obvious since the Court explained that
both fathers and mothers have a moral obligation to support
children and gifts to their children are likely intended. However,
where it concerns contraction, the Pecore decision eliminated the
presumption of advancement as between parents and adult
children based on the notion that upon reaching the age of
majority, the moral obligation to support one’s child is mostly
gone.

C. THE PECORE DECISION: THEN AND NOW

In Pecore and its companion case Saylor v. Madsen Estate,73

the Supreme Court of Canada established rules and limitations
surrounding the treatment of gratuitous transfers of assets from

71. Meaning, “in the place of a parent”, ie. One who assumes the legal
responsibility of a person or organization to take on some of the duties of a
parent.

72. Pecore, supra, footnote 1, at para. 33.
73. (2007), (sub nom. Saylor v. Brooks) 2007 SCC 18 (S.C.C.) [Madsen].
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parents to adult children. It also addressed the two previously
mentioned and often conflicting presumptions of resulting trust
and advancement, which are central to these cases.
In Pecore, a father gratuitously transferred a significant

portion of assets (mutual funds, bank account, and income
trust) into a joint bank account he shared with his daughter
who was also his Attorney for Property pursuant to a Power of
Attorney and appointed Executor of his estate. The daughter
was financially dependant on the father and could make
withdrawals from the joint account, but only if she notified
her father first. There was evidence that the joint account was
set up as part of the father’s estate planning for the purpose of
avoiding probate taxes and fees after his death.
The daughter and her husband were named beneficiaries of

the residue of the father’s estate, however, the couple divorced.
The daughter’s ex-husband challenged the failure of the
daughter to include the joint account assets in the estate. The
daughter, however, argued that her father’s intention was for
her to have these funds. The court agreed with the daughter and
held that the joint account funds were an inter vivos transfer to
the daughter with the right of survivorship. In this case, while
the presumption of resulting trust arose, the daughter was able
to successfully rebut it.
Writing for the majority, Rothstein J., provided a thorough

analysis on the law and held that the presumption of
advancement is strictly limited to transfers from parents to a
minor child. The presumption of resulting trust will apply to all
other transfers without consideration. According to Rothstein J.,
the presumption of advancement does not apply to adult
dependant children because to hold otherwise would require
courts to determine in every case whether the child was a
dependant.
Since intention plays a central part in proving or rebutting

the presumption of resulting trust, the decision in Pecore also
clarified the law surrounding the type of evidence that can be
used to demonstrate intention.74 Here, the Court held that:

. Evidence of the transferor’s intention subsequent to the
transfer should not be automatically excluded from the
analysis if it is relevant to the transferor’s intentions at the
time of the transfer;75

74. Supra, at para. 55.
75. Supra, at para. 56.
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. Bank documents may provide strong evidence of inten-
tion;76

. The existence of a joint account with survivorship rights
will not necessarily be enough to rebut the presumption of
resulting trust; rather, additional evidence of the transfer-
or’s intention to gift the right of survivorship may be
required;

. Control and use of funds during the lifetime of the
transferor are of limited utility in determining the
transferor’s intention;77

. Granting a Power of Attorney may be evidence of
intention to gift where the right of survivorship has been
granted, especially if there is evidence the transferor
understood the difference between the two; and

. Tax treatment of joint accounts. 78

The Pecore decision also established that three types of
ownership can be derived from joint tenancy:

1. A true joint tenancy;

2. A resulting trust; and

3. The “gift of the right of survivorship” – a joint tenancy is
gratuitously placed on title with no beneficial interest in
the property during the lifetime of the donor but if the
donee survives the donor, the donee will receive the entire
property by right of survivorship.

A Different Outcome in Madsen

In Madsen, a father made his daughter the joint signatory to
his bank accounts with the right of survivorship. Just as in
Pecore, the father also granted a Power of Attorney for
Property in her favour and appointed her Executor of his
estate. During his lifetime, the father retained control of the
accounts, and the daughter never used the funds in the account.

76. Supra, at para. 60.
77. Supra, at para. 61.
78. Supra, at para. 67.
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When the father died, his other children brought a challenge,
claiming the daughter should have included the joint accounts in
the estate.
In Madsen, the SCC agreed with the trial judge’s decision and

held that the daughter failed to meet her evidentiary burden to
rebut the presumption of resulting trust. Writing for the
majority, Rothstein J. held that the wording of the bank
account documents establishing the account agreements were
“insufficiently clear,” and ascribed little weight to this evidence
in determining the transferor’s intention to transfer beneficial
ownership.
What’s more, Rothstein J. concluded that the transferee’s

testimony was not ‘candid’ but rather, conflicting. As will be
seen in some of the caselaw examined below, the credibility of
oral evidence is often a defining feature in the outcome of
determining the intention of the transferor. In Madsen, it was
the defining difference in outcome from that in the Pecore
decision.

Post-Pecore Impacts

Seventeen years after the Pecore decision courts are now
looking closely at what the intention of the transferor was at the
time the transfer was made. Here, evidence of adequate
intention appears to be key. This makes sense since intention
is at the heart of a gift. However, post-Pecore, courts are still
uncertain about the role of intention in the determination of the
existence of a resulting trust. There is a commonly held belief
that many ascribe to which holds that parents do not intend to
make gifts to non-dependent adult children. Rather, the
presumed intent is that adult children will manage their assets
or “facilitate the free and efficient management of that parent’s
affairs.”79

As seen in some cases, the relationship between a parent and
child is ultimately important since courts struggle with the role
that personal affection plays in the determination of a parent’s
intention. Courts are also mindful and live to the transferor’s
‘change of mind or heart’ after the fact. Since these decisions
often involve emotionally charged situations, this is a common
scenario when relationships sour or things go wrong. This
almost always leads to an unfavourable decision for the
transferor who changes their mind.

79. Pecore, supra, footnote 1, at para. 36.
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A substantial number of cases decided post-Pecore involve
estate matters. These cases often deal with a parent who placed
an asset into joint ownership with a non-dependent child.
Following the death of that parent, a dispute ensues regarding
whether the asset is in fact, an asset of the estate. Disputes
concerning gratuitous transfers continue to be litigated at high
rates and ill-conceived planning appears to be a central factor in
these types of transfers.
The role played by financial professionals and institutions has

also influenced many post-Pecore decisions. Some of these
decisions are heavily reliant on the evidence of an investment
advisor or the testimony of a bank employee, lawyer, or notary
in a gratuitous transfer.80

For example, in Lorintt, the key evidence in the determination
of intention came from the drafting lawyer. In that case, the
deceased requested the lawyer transfer his home to his son. The
lawyer advised the father to transfer the home into joint tenancy
with the son. After the death of the deceased, the executor
claimed the son was holding title on resulting trust. The lawyer,
however, testified to the father’s intention to gift and that he
explained to the deceased the concept of a resulting trust in
addition to all the options available.
The decision in Foley on the other hand, relied on the

evidence of a financial advisor. In that case, monetary transfers
to a daughter were determined by the court to be gifts. Here,
the court accepted testimony of the deceased’s financial advisor
who met with the father alone and discussed the joint account.
The advisor’s evidence indicated that the father wanted the
daughter to receive the funds since his son had received the
farm. This evidence was also corroborated by written
instructions provided to the financial advisor. Many of the
decisions, including the most recent which we will examine
below, highlight the importance of corroborating evidence.
The post-Pecore decisions also demonstrate that evidence

from third parties is preferrable in determining the intention of

80. See Van De Keere v. Turner (2012), (sub nom. Van De Keere Estate, Re) 2012
MBCA 109 (Man. C.A.); Boda Estate v. Boda (2014), (sub nom. Lorintt v.
Boda) 2014 BCCA 354 (B.C. C.A.), leave to appeal refused 2015 CarswellBC
564 (S.C.C.) [Lorintt]; Foley v. McIntyre, 2015 ONCA 382 (Ont. C.A.),
additional reasons 2015 ONCA 507 (Ont. C.A.) [Foley]; Laski v. Laski
Estate, 2016 ONCA 337 (Ont. C.A.), affirmed 2016 ONCA 763 (Ont. C.A.);
Doucette v. Doucette Estate, 2009 BCCA 393 (B.C. C.A.), additional reasons
2012 BCCA 235 (B.C. C.A.); Fuller v. Fuller Estate, 2010 BCCA 421 (B.C.
C.A.) [Fuller].
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the transferor. Equally important, and especially where it
concerns corroboration, is documentary evidence such as a
Deed of Gift, or Declaration of Trust – all of which may be
helpful in demonstrating clear evidence of actual intention.
Finally, post-Pecore, we have seen a noticeable increase in

decisions which look closely at the role that capacity and undue
influence play in determining the intention of the transferor and
whether the presumption of resulting trust exists or was
rebutted. A leading case in this area is the British Columbia
decision in Cowper-Smith v. Morgan,81 which dealt with a
mother who transferred her residence and property into joint
names with her daughter. In that case, the property and certain
investments were held in trust through a document titled
‘Declaration of Trust’ wherein the mother was named
beneficiary, and the daughter was a bare trustee. Upon the
death of the mother, the daughter was entitled to both assets
absolutely, effectively rendering the mother’s estate devoid of
any significant assets. The brother brought a claim, and the trial
judge concluded that the Declaration of Trust was the result of
undue influence but also, that the independent legal advice the
mother received was insufficient to rebut the presumption of
undue influence.

D. WHEN IS A GIFT NOT A GIFT?
WHEN IS A GIFT A GIFT?

There are three requirements associated with inter vivos gifts
and the determination of a gift. First, an intention on the part
of the donor to make a gift without the expectation of
consideration or compensation in return. In the case of Franco
v. Franco Estate,82 the requisite donative intent must specifically
exist at the time that the gift is made. Second, there must be
acceptance of the gift by the recipient. Finally, the gift must be
delivered to the recipient: there must be a sufficient act of
delivery or transfer of the property to complete the transaction.
In the case of Falsetto v. Falsetto,83 the Ontario Court of
Appeal confirmed that transfers of title and cashing of cheques
and bank drafts constitute sufficient proof of delivery.84

81. 2016 BCCA 200 (B.C. C.A.), leave to appeal allowed 2016 CarswellBC 3418
(S.C.C.), additional reasons 2016 BCCA 509 (B.C. C.A.), reversed 2017 SCC
(S.C.C.) [Cowper-Smith].

82. 2023 BCSC 1015 (B.C. S.C.) [Franco Estate].
83. Falsetto, supra, footnote 62.
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Inter vivos gifts take effect while the donor is alive. Inter vivos
gifts are also irrevocable. After the transfer is complete,
however, it is not uncommon for the transferor to change
their mind and want to reverse the transfer.85

An example of a court denying the revocation of a gift based
on a “change of heart” was seen in the decision in Wong v.
Huang,86 where a great uncle transferred interest in his home
into joint tenancy with his then 12-year-old nephew. The uncle
did this because he believed it was the most economic or
efficient way to keep ownership of the property in his family,
and less expensive than keeping the house and bequeathing it in
his will. However, the uncle soon found himself in a new
relationship and wanted his half interest in the property back.
After failed negotiations, the uncle commenced litigation. The
court held that while the presumption of resulting trust arose it
was rebutted because of evidence which demonstrated that the
uncle intended the transfer to be a gift and did not intend that
the nephew hold the property in trust for him. Even though he
changed his mind, the gift had been completed, and the uncle
could not therefore require the nephew to return the property to
him.
In another case of a “change of heart” was the recent decision

in Balkisson v. Sandy87 where a mother claimed a property was
held in trust for her, after the relationship between herself and
her daughter-in-law had deteriorated. Here the court again held
that a transfer of real property was a valid gift and not held on
a resulting trust. The focus of the court’s reasoning was on the
intention of the parties at the time of the transfer and
contemporaneous conduct and text messages. Post-transfer
conduct was found to be irrelevant.88

Where a power of revocation89 is not reserved, it is only

84. See Abdollahpour v. Banifatemi, 2015 ONCA 834 (Ont. C.A.), at para. 14;
McNamee v. McNamee, 2011 ONCA 533 (Ont. C.A.), additional reasons
2011 ONCA 575 (Ont. C.A.).

85. See Sandwell v. Sayers, 2023 BCCA 147 (B.C. C.A.), leave to appeal refused
2023 CarswellBC 3224 (S.C.C.); Falsetto, supra, footnote 62; Singh Estate
(Trustee of) v. Shandil (2007), (sub nom. Singh Estate v. Shandil) 2007
BCCA 303 (B.C. C.A.).

86. 2012 BCSC 975 (B.C. S.C.).
87. 2025 ONSC 856 (Ont. S.C.J.).
88. Supra, at para. 60.
89. The power of revocation is the legal right to change or cancel a legal

relationship, such as a trust or power of attorney. It’s a type of authority that
allows someone to alter their rights, duties, or liabilities.
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possible to reverse an inter vivos transfer where there is a legal
basis to set aside – for example, where the donor lacked the
requisite mental capacity to validly make a gift;90 where the gift
was procured by undue influence;91 or where the donor was
subject to unconscionable procurement.92

Case Example 1 – Franco Estate

The decision in Franco Estate, concerned an application for
summary judgment seeking dismissal of the plaintiff’s claim
where the court declared that inter vivos transfers to an adult
child did not meet the requirements of a gift in law. The
plaintiffs were two of three children of the deceased. They
argued their sibling had been unjustly enriched and breached her
fiduciary duties as executor of their father’s estate by treating
estate assets as if they were hers and argued the assets formed
part of the estate by virtue of a resulting trust. The court
concluded that the father made inter vivos gifts of the assets to
his daughter. The claims were dismissed and certificates of
pending litigation on the properties were discharged.
The Franco decision looked for guidance on the determination

of a gift in the decision from McKendry v. McKendry,93 where
the BCCA stated the requirements for a legally binding gift:

[31] A gift is a gratuitous transfer made without consideration. Two
requirements must be met for an inter vivos gift to be legally binding: the
donor must have intended to make a gift and must have delivered the
subject matter to the donee. The intention of the donor at the time of the
transfer is the governing consideration. In addition, the donor must have
done everything necessary, according to the nature of the property, to
transfer it to the donee and to render the settlement legally binding on
him or her: Kooner at 79-80; Pecore at para. 5.

[32] A gift may be delivered in various manners. For example, a donor
may choose to transfer property directly to a done or a trustee or may
retain possession and make a declaration of trust. Once a gift is given,
the donor cannot retract it. If it is incomplete, however, the court will not
perfect a gift. Accordingly, where the gift rests merely in a promise or

90. See James v. Belanger, 2023 ABKB 34 (Alta. K.B.), at paras. 10-12.
91. See Sandu v. Sandu, 2023 BCSC 323 (B.C. S.C.).
92. See Gefen v. Gaertner, 2019 ONSC 6015 (Ont. S.C.J.), additional reasons

2019 ONSC 6020 (Ont. S.C.J.), additional reasons 2020 ONSC 992 (Ont.
S.C.J.), affirmed 2022 ONCA 174 (Ont. C.A.), leave to appeal refused 2023
CarswellOnt 253 (S.C.C.).

93. 2017 BCCA 48 (B.C. C.A.) [McKendry].
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unfulfilled intention, the court will not compel an intending donor to
follow through with making the gift: Kooner at 79-80; Pecore at para. 56.

[33] The standard for proving a gift is the usual civil standard of a
balance of probabilities: Singh Estate v. Shandil, 2007 BCCA 303 at
paras. 24-27.

As such, in Franco Estate, the court held that the most
compelling evidence is the direct evidence of the transferor’s
intentions at the time of the transfer and that circumstantial
evidence from that time is also important. The court carefully
noted that, “while post-transfer conduct is also relevant, it
should be treated with caution because of the danger that after-
the-fact evidence may be self-serving or may reflect a change in
intention”.94

The court also referenced the decision in Fuller v. Harper,95

where the British Columbia Court of Appeal (“BCCA”)
commented on the Supreme Court of Canada’s loosening of
the admissibility of post-transfer conduct evidence. In Fuller, the
BCCA noted the following:

[49] The assessment of the reliability of post transfer conduct admitted
into evidence will include an assessment of the reasonableness of any
inferences that are sought to be drawn from that conduct, including the
inherent probability or improbability of competing explanations as to
the transferor’s intent: Sopinka, Lederman & Bryant, The Law of
Evidence in Canada, 3rd ed. (Markham, ON: LexisNexis Canada, 2009) at
p. 209, 5.61. In short, the court must consider if the transferor had any
rational purpose for the transfer other than a gift (Pecore at paras. 45-
47).

The BCCA further emphasized that continuing control and
use of property by a transferor may not be conclusive evidence
because it is not necessarily inconsistent with a gift. In support
of this notion, the decision in Franco Estate also highlighted
Justice Watchuk’s commentary on evidentiary challenges arising
from gratuitous transfers within a family in, Mong Alter Ego
Trust No. 1 v. Yip.96 In Mong, Watchuk J., affirmed that “under
B.C. law, a gift of joint tenancy in property does not fail
because the transferor continues to deal freely with the
property”.97 In Franco Estate, the court ultimately concluded
that the gift did not fail in the face of the transferor continuing

94. Franco Estate, supra, footnote 82, at para. 43.
95. Fuller, supra, footnote 80.
96. 2022 BCSC 1327 (B.C. S.C.) [Mong].
97. Supra, at para. 95.
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to deal with the jointly-owned property unilaterally after the
transfer.98

Case Example 2 – Hugginson Estate

In a recent Ontario court decision, the Applicant, Heather
Ann Hugginson (the “Applicant”), stepdaughter and beneficiary
of Glenn Poole (the “Deceased”) sought a declaration that a
$400,000 inter vivos gift made to her sister Sandra Hugginson
(the “Respondent” and “Estate Trustee”) was invalid. The
Deceased had previously discussed making the gift but did not
complete the transfer before his death. The Respondent
transferred the funds to herself as Estate Trustee after death,
claiming the gift was valid. Gibson J. held that the transfer was
not a valid inter vivos gift and ordered that the Respondent
return the funds to the estate.99

In September 2022, the Deceased asked the Respondent to
arrange a meeting with his financial advisor. The Respondent
claimed this meeting was to discuss the Deceased gifting her
$400,000. A meeting took place on September 15, 2022;
however, the Respondent was not present. The financial
advisor, however, advised that at the meeting, no specific
instructions or an amount of any gift were discussed. On
October 12, 2022, the financial advisor emailed the Respondent
to recommend the Deceased speak with a lawyer about any
gift.100 The Deceased met with his lawyer and prepared a gift
letter outlining his intentions; however, the letter did not include
a specific intention to make a gift or specification of an amount
to be gifted. At the time of the death of the Deceased, no
transfer of money to the Respondent had occurred.
The court looked at the elements that must be satisfied in

determining whether a valid inter vivos gift occurred: a specific
intention to make a gift by the donor; delivery of the gift; and
acceptance by the donee.101 The decision also recognized that
the court must engage in a contextual analysis, weighing all the
available evidence in order to ascertain, on a balance of
probabilities, the donor’s actual intention with respect to
making a gift.102

98. Franco Estate, supra, footnote 82, at para. 48.
99. Hugginson v. Hugginson, 2025 ONSC 1797 (Ont. S.C.J.) at para. 44.
100. Supra, at paras. 9-10.
101. McNamee v. McNamee, 2011 ONCA 533 (Ont. C.A.), additional reasons

2011 ONCA 575 (Ont. C.A.), at para. 43.
102. Pecore, supra, footnote 1, at para. 44.
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In this case, it was determined that the Respondent failed to
prove the Deceased’s intent to make gift but also, that delivery
of the gift was incomplete. While evidence was adduced
including a letter from the Deceased, and notes from the
financial advisor, the court was of the view that this evidence
failed to demonstrate a clear and settled intention to gift funds.
As an alternative argument, the Respondent submitted that if

the gift was imperfect, it was subsequently perfected when she
became the Estate Trustee. Here, the Respondent pointed the
court to the decision in Strong v. Bird,103 where Sir George
Jessel held that a testator, having manifested an intention in his
lifetime to forgive a debt, which continued unchanged down to
his death, and having appointed the debtor his executor, the
debt having been by this act extinguished at law, equity would
regard the gift as complete. This rule had been expanded
incrementally to apply to a gift of specific chattel, if it was
proved to be the intention to give that specific chattel
continuing down to the testator’s death.104 For an application
of this rule, the Respondent pointed to a Saskatchewan decision
from 1962:

[36]xxxSandra points to Rennick v. Rennick et al., 1962 CanLii 311 (SK
CA) as an application of this rule.xThe question to be determined in
Rennick was whether the nephew of the deceased had been gifted monies
he owed to the deceased under an agreement of purchase and sale for
land. In 1955, the deceased entered into a written agreement with his
nephew to sell a parcel of farmland to him in exchange for $14,400.
$1,000 was to be paid in cash (but never was) and the balance was to be
paid in crop payments. Later that year, the nephew offered the proceeds
of his crop share to the deceased. The deceased refused to accept
payment and told his nephew he was not required to pay anything. The
deceased died in 1957 with a Will appointing his nephew as one of his
estate trustees. The trial judge found that the deceased intended to make
a gift to the nephew and never abandoned that intention before his
death. The gift, which would have otherwise been imperfect, was
perfected when the nephew became one of his executors. The Saskatch-
ewan Court of Appeal upheld the decision.

The court determined that Rennick is ultimately
distinguishable on its facts from the case at bar because it
involved a forgiveness of debt, not a gift of money. Further, the
court made the following observations:

103. (1874), L.R. 18 Eq. 315.
104. See Morton v. Brighouse, [1927] S.C.R. 118 (S.C.C.), at para. 3.
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[38]xxxSandra’s position is an attempt to expand the rule outlined in
Strong v. Bird past what the rule originally stood for in equity.xFirst, for
the rule in Strong v. Bird to apply, Sandra must prove a continuing
intention of Glenn to give this Gift up to his death, when, as stated
above, she cannot even prove any specific intention about this Gift.
Second, the position Sandra takes falls squarely within what the Supreme
Court of Canada in Morton v. Brighouse was faced with and declined to
adopt. The Supreme Court confirmed that only in situations where there
is evidence of specific intention to gift a specific piece of personal
property, continuing up to death, would an imperfect gift be perfected if
the donee is appointed the executor.

In conclusion, the court held that the Respondent could not
prove the Deceased’s specific intention to gift her a specific piece
of his property, or even that there was any intention continuing
up to death. The rule in Strong v. Bird was therefore of no
application to the facts of the case and did not apply to perfect
and complete the gift. Therefore, there was no valid inter vivos
gift.

Requisite Capacity to Make an Inter Vivos Gift

There are no statutory criteria to assist in determining the
requisite capacity to make a gift. Therefore, common law factors
apply and involve different factors to be applied depending on
the size and nature of the gift.
The general criteria to be applied was set out in the 1829 case

of Ball v. Mannin,105 which held that a gift-maker must be able
to understand the “nature and effect” of the transaction. This
analysis has been refined over the years through case law and
has been distilled into two requirements, requiring that the
donor have:

1) The ability to understand the nature of the gift; and

2) The ability to understand the specific effect of the gift in
the circumstances.106

The 1978 English decision of Re Beaney,107 re-iterated the

105. (1829), 3 Bli NS 1, 1 Dow & CL 380, 4 ER 1241 HL (Irish Court of
Exchequer).

106. Royal Trust Co. v. Diamant, [1953] 3 D.L.R. 102 (B.C. S.C.) at 6; Bunio v.
Alberta (Public Trustee), 2005 ABQB 137 (Alta. Q.B.), additional reasons
2005 ABQB 258 (Alta. Q.B.) at paras. 4 and 6.

107. Beaney, Re, [1978] 2 All E.R. 595, [1978] 1 W.L.R. 770 (Eng. Ch. Div.) [Re
Beaney].
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criteria espoused in Ball and was adopted and followed in
Canadian case law.108 The leading Canadian case is Royal Trust
Co. v. Diament, which has been cited favourably in a large
number of subsequent cases on capacity to make a gift.109 The
determination of the requisite capacity required changes if the
gift is significant in value respecting the entirety of the donor’s
estate – larger gifts dictate that the requisite capacity is raised to
that required to make a will (testamentary capacity).
Canadian law goes further and imposes the standard of

testamentary capacity for gifts that comprise less than the
majority of the assets of an estate. For instance, in the 1956 case
of Mathieu v. St Michel,110 the Supreme Court of Canada ruled
that the standard of testamentary capacity be applied for an
inter vivos gift of real property, even though the gift was not the
donor’s sole asset of value. The principle is that if the gift is
significant relative to the donor’s estate, despite not comprising
all the estate, then the standard for testamentary capacity
applies for the gift to be valid.
Several Canadian cases have used the testamentary capacity

criteria to determine whether an individual had the requisite
capacity to make a substantial inter vivos gift including the
decision of Geluch v. Geluch Estate,111 where an older adult’s
most significant asset, her home, was “gifted” away. Here,

108. See for example, Lynch Estate v. Lynch Estate, 1993 CarswellAlta 301 (Alta.
Q.B.), at para. 96;MacGrotty v. Anderson, 1995 CarswellBC 825 (B.C. S.C.),
at para. 20(2); Canada Trust Co. v. Ringrose, 2009 BCSC 1723 (B.C. S.C.), at
para. 100; Van De Keere v. Turner, 2012 MBQB 33 223 A.C.W.S. (3d) 907
(Man. C.A.), at para. 27; Gironda v. Gironda, 2013 ONSC 4133 (Ont. S.C.J.),
additional reasons 2013 ONSC 6474 (Ont. S.C.J.), at para. 99; Wasylynuk v.
Bouma, 2018 ABQB 159 (Alta. Q.B.), affirmed 2019 ABCA 234 (Alta. C.A.),
leave to appeal refused 2020 CarswellAlta 86 (S.C.C.), at para. 123; Gordon
Estate (Re), 2018 BCSC 487 (B.C. S.C.), at para. 44; Gauthier et al v.
Gauthier, 2019 MBCA 71 (Man. C.A.), at para. 11; Slover v. Rellinger, 2019
ONSC 6497 (Ont. S.C.J.), at para. 277; and Bolster Estate (Re), 2020 ABQB
100 (Alta. Q.B.), at para. 21.

109. Ewart v. Abrahams (1988), 22 B.C.L.R. (2d) 138 (B.C. C.A.), at 143; Dahlem
(Guardian ad litem of) v. Thore (1994), 2 E.T.R. (2d) 300 (B.C. S.C.),
additional reasons 1994 CarswellBC 1903 (B.C. S.C.), at para. 45; Booth
Estate v. Connor Estate, [1998] O.J. No. 3464 (Ont. Gen. Div.), additional
reasons 1998 CarswellOnt 4872 (Ont. Gen. Div.), at para. 52; Lodge v. Royal
Trust Corp. of Canada, 2003 BCSC 1416 (B.C. S.C.), at para. 51; St. Onge
Estate v. Breau, 2009 NBCA 36 (N.B. C.A.), at para. 29; York v. York, 2011
BCCA 316 (B.C. C.A.), additional reasons 2012 BCCA 347 (B.C. C.A.), at
para. 38.

110. [1956] S.C.R. 477 (S.C.C.) [Mathieu].
111. 2019 BCSC 2203 (B.C. S.C.) [Geluch].
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Justice Francis noted that if the solicitor who drafted the deed
(along with a will) “had asked [the older adult] the Banks v.
Goodfellow, questions and recorded the answer in his file, it
would no doubt assist this Court in determining the validity” of
the transfer. Ultimately, Justice Francis concluded that while the
older adult was capable of executing the property transfer, she
was “not satisfied that [the older adult] knew or approved of the
choices that she purportedly made.” The transfer was declared
invalid.

PART III – REMEDIAL PROCEEDINGS TO REAFFIRM
BENEFICIAL OWNERSHIP AND RESTORE LEGAL

TITLE

A. OVERVIEW

As demonstrated within, joint ownership of property has led
to much unnecessary litigation. While it’s important to be
cognizant of this fact, it’s also important to be aware of the
tools available to assist clients in reaffirming beneficial
ownership and restoring legal title. Notably, where it concerns
real property in joint tenancy, there are ways to sever the joint
tenancy in favour of a tenancy in common. A party to a co-
ownership of real property can also bring an application for
partition and sale. These remedies, however, do not address
circumstances where title was procured under questionable
circumstances. In this regard, it is necessary to consider what
actions a potentially vulnerable title holder can take in the face
of an improper transfer.
The below analysis will explore the use of declaratory relief,

restitution and other equitable approaches so as to provide an
appropriate remedy. As an ounce of prevention is often said to
be worth a pound of cure, the following will also highlight
practical steps and planning considerations to prevent abuse.

B. SEVERING JOINT TENANCY

Joint tenancy is unique and can be distinguished from other
forms of ownership by the right of survivorship.112 Joint tenancy
can be converted into a tenancy in common unilaterally by any
joint tenant. The act of severance, however, requires clear,

112. See Properties v. Northmore, 2018 CanLII 153456 (ON LTB).
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unequivocal action such as registering the severance on title to
the property. When a tenancy-in-common is created, every
tenant in common is entitled to force the partition and sale of
their interest in the property for its fair market value. This is an
equitable right, and the act of partition can be affected by issues
of fairness amongst co-owners. Notably, there are specific rules
and processes that govern the act of partition.

Severing a Joint Tenancy

Recently, the Ontario Superior Court of Justice decision in,
Helmer Estate v. Gliddon,113 addressed the test for severing a
joint tenancy. In that decision, it was held that a joint tenancy
can be severed in one of three ways:

1. By one tenant unilaterally acting on their own share, such
as selling or encumbering it;114

2. Through a mutual agreement between the co-owners to
sever the joint tenancy; or

3. Through any course of dealing sufficient to intimate that
the interests of all were mutually treated as constituting a
tenancy in common.115

These three rules were first established in 1861 by Vice-
Chancellor Wood in the decision of, Williams v. Hensman.116

These three rules were also addressed in the 2012 Ontario Court
of Appeal decision, Hansen Estate v. Hansen,117 a decision which
expanded the third rule to hold that a joint tenancy will be
severed by something less than an explicit act of severance.
Here, the Court noted that the rule operates in equity and is
meant to prevent title passing by way of survivorship, when
doing so would cause an injustice.

113. 2024 ONSC 4463 (Ont. S.C.J.) [Helmer Estate].
114. One tenant can transfer their share to someone else or to themselves. For

example, in Ontario this can be completed by registering a new transfer on
Teraview.

115. See Bruce Ziff, Principles of Property Law, 5th ed. (Toronto: Carswell, 2010)
at pp. 342 and 345; Robichaud v. Watson, 1983 CarswellOnt 611 (Ont. H.C.);
Walters, Re , 16 O.R. (2d) 702 (Ont. H.C.), affirmed (1978), 17 O.R. (2d) 592
(note) (Ont. C.A.). This rule operates to prevent one party from asserting a
right of survivorship where doing so would not do justice between the
parties.

116. (1861), 70 E.R. 862 (Eng. V.-C.).
117. 2012 ONCA 112, (Ont. C.A.) [Hansen Estate].

2025] The Complexities ofJoint Ownership in Canada 143



Where it concerns a mutual intention, the decision in Helmer
Estate held that a declared intention not communicated to a co-
owner is, on its own, insufficient to establish a mutual intention
to sever a joint tenancy. It is also well-established that a joint
tenancy cannot be severed by a testamentary document.
Pursuant to relevant authorities, the onus in demonstrating

that a joint tenancy has been severed is always on the party
asserting the severance.118 Some common circumstances where
litigation arises from a severance include where one of the
owners makes an application for partition and sale. Here, the
party opposing the relief will usually assert that the holder of
legal title to the other half holds it in trust for them. The
question here was whether severance of a joint tenancy
constituted a breach of contract, or a breach of fiduciary
duty. Notably, litigation may arise where a family member holds
title to a residential home with another. The question may
involve whether the holding of legal title accurately reflects
contributions to the purchase and maintenance of the property
and whether severance of title unjustly enriches the applicant
with an opportunity to make an application for partition and
sale. The common approach is usually to treat the property as
being held subject to a purchase money resulting trust.

Partition or Sale of Land

Under Ontario’s statutory regime, a tenant can seek partition
or sale of a property. Rule 66.01(1) of Ontario’s Rules of Civil
Procedure119 provides that anyone who is entitled to do so, can
commence an application, or action to partition land under the
Partition Act.120 The Partition Act defines who may be
compelled to make partition or sale,121 who may bring action
or make application for partition,122 and, when proceedings may
be commenced.123

118. See National Trust Co. v. McKee, 1975 CarswellOnt 610 (Ont. C.A.), at 4; Su
v. Lam, 2012 ONSC 2023 (Ont. S.C.J.), additional reasons 2012 ONSC 5488
(Ont. S.C.J.), at para. 17.

119. R.R.O. 1990, Reg. 194.
120. R.S.O. 1990, c. P.4 [Partition Act].
121. Pursuant to s. 2 of the Partition Act, this includes all joint tenants, tenants in

common, and coparceners, all doweresses, and parties entitled to dower,
tenants by the curtesy, mortgagees or other creditors having liens on, and all
parties interested in, to or out of, any land in Ontario.

122. Pursuant to s. 3 of the Partition Act, this includes any person interested in
land in Ontario, or the guardian of a minor entitled to the immediate
possession of an estate therein.
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Pursuant to the seminal decision of Davis v. Davis,124 and
affirmed in Inniss v. Blackett,125 there is a prima facie right of a
joint tenant, tenant in common, or coparcener to the partition
or sale of land and a corresponding obligation to permit said
partition or sale. Only in exceptional circumstances, will a joint
tenant, or tenant in common be denied their request that a
property be partitioned or sold.126 The court also has the
discretion to refuse a request for partition or sale of land. This
discretion, however, is narrow and to justify the refusal, it must
be demonstrated that the requesting party has engaged in
“malicious, vexatious or oppressive conduct”.127 To constitute
oppression, a party must engage in conduct that causes
hardship. A judge can refuse partition and sale because the
hardship to the co-tenant in resisting the application would be
of such a nature as to amount to oppression.128

Partition Case Example: Grady v. Grady

The case of Grady v. Grady129 provides a recent example of
partition in the context of a joint tenancy. The deceased
(Margaret) left her estate to her daughters Lisa and Tracey Ann
equally. Tracey Ann, however, argued that before his death,
their late father Michael had severed the joint tenancy that he
held in the matrimonial home with Margaret. Margaret had
survived Michael and left all his estate to Tracey Ann who
claimed an entitlement to three quarters of her mother’s estate.
Both sisters were unable to cooperate to administer their
mother’s estate as estate trustees. Lisa brough an application
for directions, while Tracey countered with an application and

123. Pursuant to s. 3(2) of the Partition Act, “where the land is held in joint
tenancy or tenancy in common or coparcenary by reason of a devise or an
intestacy, no proceeding shall be taken until one year after the decease of the
testator or person dying intestate in whom the land was vested.”

124. (1953), [1954] O.R. 23 (Ont. C.A.) at 29.
125. 2022 ONCA 166 (Ont. C.A.), at para. 23.
126. See Brienza v. Brienza, 2014 ONSC 6942 (Ont. S.C.J.), additional reasons

2015 ONSC 339 (Ont. S.C.J.); Rennie v. Rennie et al, 2019 ONSC 2948 (Ont.
S.C.J.), at para. 26; and Duong et al v. Duong, 2021 ONSC 4627 (Ont.
S.C.J.), at para. 7.

127. See Economopoulos, Re, 2014 ONCA 687 (Ont. C.A.), additional reasons
2014 ONCA 773 (Ont. C.A.), at para. 89; see also Peraziana v. Savage, 2024
ONSC 217 (Ont. S.C.J.), at para. 129.

128. See Greenbanktree Power Corp. v. Coinamatic Canada Inc. (2004), 75 O.R.
(3d) 478 (Ont. C.A.).

129. 2023 ONCA 481 (Ont. C.A.), additional reasons 2023 ONCA 507 (Ont.
C.A.) [Grady].
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motion to adjourn her sister’s application and appoint a third-
party estate trustee.
The application judge dismissed Tracey’s application,

appointed Lisa as sole estate trustee, and concluded that
Michael did not sever the joint tenancy. Tracey appealed
unsuccessfully to the Ontario Court of Appeal, which appeal
was dismissed.
In Grady, the threshold issue involved severance.130 The Court

of Appeal concluded that the application judge made no error
but rather, properly considered the governing principles outlined
in Hansen Estate, particularly that a “testamentary disposition,
cannot, in itself, sever a joint tenancy”.131 Relying on, Re
McKee and National Trust Co. Ltd. et al., the onus was on
Tracey who in the end, did not provide evidence of “any course
of dealing sufficient to intimate that the interests of all were
mutually treated as constituting a tenancy in common”.132

C. DECLARATORY RELIEF

As is often the case, there can be uncertainty surrounding the
transfer of property into joint ownership. The possibility of
reprehensible conduct, or a transfer concerning a vulnerable
party which brings the validity of the transfer under scrutiny is a
common issue. In such circumstances, a party may choose to
bring a court application to determine ownership interests. The
relief often sought is a declaration by the court in equity.
Judges have discretion to grant declaratory judgments. In

Ewert v. Canada,133 the Supreme Court of Canada defined a
declaratory judgment as “a determination of rights without
consequential relief”. Such a declaration has no coercive
enforcement mechanism. Thus, a declaration is a remedy “that
is available without a cause of action and whether or not any
consequential relief is available”.134

The Supreme Court of Canada has set out requirements,
providing circumstances where declaratory relief may be
appropriate in the discretion of a court:

130. Supra, at para. 8 where the court held that “this was the key contentious
issue that prevented the appointment of an executor and the orderly
administration of Margaret Grady’s estate”.

131. Hansen Estate, supra, footnote 117, at para. 63.
132. Supra, at para. 32.
133. 2018 SCC 30 (S.C.C.) [Ewart].
134. Supra, at para. 81.
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1. The court has jurisdiction to hear the issue;

2. The dispute is real and not theoretical;

3. The party raising the issue has a genuine interest in its
resolution; and

4. The responding party has an interest in opposing the
declaration being sought.135

A fifth requirement is sometimes added, which holds that, “[a]
declaration will only be granted if it will have practical utility,
that is, if it will settle a ‘live controversy’ between the parties.136

The Court also held that there are two factors which govern
when the court should exercise discretion to grant a declaratory
judgment: the reality of the dispute; and, whether the
declaration is capable of having any practical effect in
resolving the issue in the case.137

Recently, Justice Bale in Savary v. Tarion,138 provided
guidance on seeking a declaration from the court and held
that a declaration is not requested for the finding of facts and
that a request for a declaration will be rejected if it seeks to
confirm a breach of statute.
Many of the parties in the case examples cited, appear to

have sought a declaration as to who holds beneficial title, or in
reaffirming beneficial title in favour of the transferor. In cases
involving a vulnerable transferor, this has been demonstrated to
be an effective remedy.

135. The Honourable Mr. Justice Malcolm Rowe, KC and Diane Shnier, “The
Limits of Declaratory Judgment” (2022) 67:3 McGill L J 295 [Rowe], citing
S.A. v. Metro Vancouver Housing Corp., 2019 SCC 4 (S.C.C.), at para. 60;
Ewart, supra, at para. 81; Daniels v. Canada (Minister of Indian Affairs and
Northern Development), 2016 SCC 12 (S.C.C.), at para. 11 [Daniels]; Khadr v.
Canada (Prime Minister) (2010), (sub nom. Canada (Prime Minister) v.
Khadr) 2010 SCC 3 (S.C.C.), at para. 46.

136. Supra, citing Daniels, supra, at para. 11.
137. Supra, citing Solosky v. R. (1979), 105 D.L.R. (3d) 745, [1980] 1 S.C.R. 821

(S.C.C.), at paras. 832-33.
138. (2021), (sub nom. Savary v. Tarion Warranty Corp.) 2021 ONSC 2409 (Ont.

S.C.J.).
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D. RESTITUTION & EQUITABLE REMEDIES

(i) Restitution

Older adults frequently transfer money and/or property to
family, friends, and others without clearly identifying the
conditions of transfer. Often the nature of the transfer is not
documented as a gift or loan. Such circumstances continue to
involve a significant level of uncertainty and hence, a dearth of
unnecessary litigation. This is especially true concerning real
estate transactions. Within the context of transfer into joint
tenancy, “rarely is there cogent documentary evidence of the
actual intentions of the older adults involved in the
transactions.”139 Considerable abuse remains prevalent in bank
signing authority concerning joint bank accounts in situations of
fraud and theft. Much of this conduct occurs under the guise of
a misused/abused Power of Attorney.
A court can make declarations including that while the abuser

may have “legal” title to property, the “beneficial” title belongs
to the older adult. In other words, while the name on the
property is that of the abuser, the property really belongs to the
older adult. This may occur where an abuser has been “unjustly
enriched.” An abuser has been unjustly enriched where a benefit
has been given to them (e.g., the older adult made payments on
the abuser’s mortgage or made the abuser a joint tenant on
title), to the detriment of the older adult and there is no lawful
reason for it to have happened.140 If the court finds that the
abuser has been unjustly enriched, then the court can order that
money be paid back to the older adult, or order that the
property the abuser holds is being held “in trust” for the older
adult.
The law of restitution can assist with remedies both in

contract and tort. Often, the assets for recovery may no longer
exist. Older and vulnerable adults may also require time-sensitive
advice and action. Having said that, “it can be very difficult to
quickly access the evidence upon which a successful claim for
recovery could be made. A lawyer needing to draft pleadings
could have great difficulty in framing the facts in a way that

139. Graham Webb, “Restitution for the Elderly Client,” Advocacy Centre for the
Elderly“.

140. See Garland v. Consumers’ Gas Co., 2004 SCC 25 (S.C.C.), at para. 50 and
Kerr v. Baranow (2011), (sub nom. Vanasse v. Seguin), 2011 SCC 10 (S.C.C.).
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properly reflects the evidence, and at the same time sufficiently
describes the essential elements of a tort or contract claim.”141

Traditional remedies in tort or contract are rife with known
problems in this area. Mainly involving the absence of certainty
of terms: it may be impossible to describe the terms of the
transfer with enough certainty that would remotely resemble an
enforceable condition, contract, or quasi-contract. More often,
“all that one is left with is evidence that money or property
changed hands with a vague expectation of the performance of
some duty or repayment that had never been reduced to any
precise terms.”142

(ii) Equitable Remediesx

Equity is the body of law which was developed by the Court
of Chancery in England before 1873. Its application was
justified in that it, “corrected, supplemented and amended the
common law”.143 It has been described as a body of law which,
“softened and modified many of the injustices in common law,
and provided remedies where at law they were either inadequate
or non-existent”.144

Courts have since applied equitable doctrines and maxims
which guide them in exercising the discretion to grant equitable
relief. Some of these maxims include: “those who come before
equity must come with clean hands”;145 “those who seek equity
must do equity”;146 “equity regards as done that which ought to
be done”;147 “equity follows the law”;148 and “delay defeats
equity”.149

141. Supra, at 4.
142. Supra.
143. See R.P. Meagher, J.D. Heydon, and M.J. Leeming, Equity: Doctrines and

Remedies, Butterworths LexisNexis, Australia, 2002, at 3 [Meagher et al.].
144. Ibid.
145. Meaning the law of equity will not grant relief where the seeker has

themselves committed a wrong, this maxim focuses on the past conduct of
the seeker of equity.

146. This is a requirement that the party seeking equitable relief must act fairly
towards the person seeking relief against. This maxim focuses on the future
conduct of the seeker of equity.

147. According to this maxim, where a party is required to perform an obligation,
equity applies and considers the parties in the relative positions they would
have been if the obligation was performed. An example of this is the
performance of a contractual obligation.

148. This maxim holds that equity does not replace statute or common law but
rather, is applicable where there is no remedy in statute or common law.

149. Here, a party who delays in the enforcement of rights will be barred from
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Some commonly utilized forms of equitable relief include:

. Declaratory orders (binding declarations of rights);

. Relief against penalties;

. Granting injunctions, or specific performance;

. Specific restitution;

. Damages in equity;

. Rescission;

. Accounting;

. Rectification; and,

. Awards of financial compensation for breach of con-
fidence.

In advancing a claim in equity, the party seeking equitable
relief must first establish facts under which the law of equity
applies. Described in detail below are several equitable doctrines
which can be effective in reaffirming beneficial ownership or
restoring legal title.

Undue Influence

This doctrine is used by courts to set aside certain inter vivos
gifts, wealth transfers, transactions, or planning and
testamentary documents executed or procured through the
exertion of influence on the mind of the donor. The doctrine
is engaged when such influence is exerted that overcomes the
independence of the grantor, donor, or testator such that it can
no longer be said that their decision was wholly independent.
Undue influence describes situations where one person can
dominate the will of another, whether through manipulation,
coercion, or outright but subtle abuse of power.150

Inter vivos undue influence is distinct from testamentary

seeking equitable relief. Under this maxim, a court will consider whether
such a delay was excusable or justifiable.

150. See Allcard v. Skinner, [1987] C.C.S. No. 149 (Eng. C.A. Ch. Div.), at para.
181; Dmyterko Estate v. Kulikowsky, [1992] O.J. No. 1912 (Ont. Gen. Div.).
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undue influence. Testamentary undue influence arose in common
law courts, whereas inter vivos undue influence was developed by
courts of equity in 18th and 19th centuries. Inter vivos undue
influence is available against a broader spectrum of conduct and
renders the gift of wealth transfer voidable while testamentary
undue influence on the other hand, renders the gift void.
There are two classes of undue influence: actual and

presumed. Actual undue influence describes “cases in which
there has been some unfair and improper conduct, some
coercion from outside, some overreaching, some form of
cheating”.151 Actual undue influence is not reliant on any sort
of relationship. The onus of proof is on the party who alleges
undue influence, and the standard of proof is on a balance of
probabilities.
Presumed undue influence does not depend on any proof of

reprehensible conduct but rather, on relationships where the
potential for domination is inherent in the relationship itself.
Such relationships include solicitor and client; parent and child;
guardian and ward; and other relationships of dependency which
are not easily categorized. It should be noted that even close,
traditional relationships (such as parent and child) do not
always attract the presumption, and it is necessary to closely
examine the specific relationships for the potential for
domination.
In cases of undue influence, there is a shift in the evidentiary

burden once the presumption of undue influence is established,
the onus shifts to the person alleging a valid gift to rebut the
presumption. This evidentiary burden is not a legal one. The
legal burden is always on the person alleging undue influence.
The presumption of undue influence can be rebutted by

demonstrating the following: there was no actual undue
influence used in a particular transaction, or a lack of
opportunity to influence the donor existed; the donor had the
ability to resist any such influence; the donor knew and
appreciated what they were doing; or there was undue delay
in prosecuting the claim, acquiescence or confirmation by the
deceased.

Testamentary fraud as a form of undue influence

Undue influence, while generally associated with coercion, can
also be based on manipulation or fraud.152 Testamentary fraud,

151. Supra.

2025] The Complexities ofJoint Ownership in Canada 151



a specific class of undue influence, was recently addressed by the
Ontario Superior Court of Justice for the first time in Shapiro v.
Shapiro.153 According to John Poyser, testamentary fraud
describes a testator who is fooled “into believing a false state
of affairs that is then instrumental in causing that person to
make a testamentary gift that otherwise would not have been
made. Testamentary fraud does not force a person to do
something against his or her will. Ther person goes willingly but
is led by a program of falsehood and manipulation.”154 This
description was previously cited in a 2017 decision of the Nova
Scotia Supreme Court in Patterson Estate (Re).155 Testamentary
fraud is analogous to undue influence based in coercion and
both must be proven on a balance of probabilities by the party
alleging undue influence.156

The decision in Shapiro provides guidance on how to analyze
a claim of testamentary fraud. In Shapiro, the testator’s
daughter was disinherited prior to the death of the testator
and challenged his will based on testamentary fraud. Her
allegation was that her brother and his wife had unduly
influenced the testator by fraudulent means so she would
disinherit the daughter. In particular, the daughter argued that
her brother convinced their mom that she had gotten back
together with her ex-husband, a convicted criminal, and was
supposedly scheming to steal any money she would inherit.
The deceased had inherited her father’s business empire and

felt duty bound to protect this legacy for future generations. The
daughter argued that these “fears” led to her disinheritance. In
analyzing whether the testator had changed her will because of
testamentary fraud, Justice Jensen considered the indicia of
undue influence and concluded that the testator did not change
her will because of testamentary fraud. Rather, the court
concluded that other important factors led the testator to

152. See Kozak Estate (Re), 2018 ABQB 185 (Alta. Q.B.), additional reasons
2018 ABQB 272 (Alta. Q.B.), at para. 8; see also, Professor Albert
Oosterhoff’s discussion on whether fraud and coercion should be treated
as two separate categories in “Fraudulent Calumny” (February 16, 2023),
WEL Partners Blog, accessed online: <https://welpartners.com/blog/2023/
02/fraudulent-calumny/4.

153. 2024 ONSC 4457 (Ont. S.C.J.) [Shapiro].
154. Shapiro, supra, at para. 18, citing John Poyser, Capacity and Undue Influence,

2nd ed (Toronto, Ont: Thomson Reuters, 2019), at 355.
155. 2017 NSSC 221 (N.S. Prob. Ct.).
156. Shapiro, supra, footnote, 153, at para. 20.
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disinherit the daughter and that her unfounded fears were not
significant factors leading to her decision.157

Importantly, the evidence demonstrated that the deceased had
discussed disinheriting her daughter many years prior. In fact, in
2018 the deceased stated that, “I just want/have to protect my
parents’ legacy going forward and think for the time being I
should cut Tracy out or make it a 90%-10% split with Michael
controlling it as he is named already”.158 The court concluded,
as was the case in the decision of Seguin v. Pearson,159 that the
deceased’s decision to disinherit her daughter was not the result
of rash or emotional actions but followed years of
comprehensive advice provided by trusted advisors and the
deliberate reflection of the deceased.160

Presumption of Undue Influence in Attacking a Power of Attorney

There is notable uncertainty in the law where it concerns
which approach should be taken in attacking a Power of
Attorney. The question involves whether the approach taken in
attacking a gift, or challenging a will applies when someone
attacks a Power of Attorney for Property, alleging the grantee
unduly influenced the grantor. Two appellate cases have spoken
to this: Vanier v. Vanier,161 in Ontario, and most recently,
Drewniak v. Smith,162 in Manitoba. Many, including Professor
Albert Oosterhoff, are of the view that the Drewniak decision
out of Manitoba is correct, while the Vanier decision out of
Ontario was incorrectly decided.
In Vanier, a widow granted a Continuing Power of Attorney

for Property (“CPOAP”) to her daughter. She then alleged the
daughter used this to misappropriate money. Litigation ensued
and was resolved, however, two years later, the widow’s two
sons were appointed Attorneys, acting jointly and severally.
When the sons grew suspicious of each other, a new CPOAP
was granted to one, leading the other to bring an application
under the Substitute Decisions Act, to remove his brother as
attorney and declare the CPOAP invalid and to compel a
passing of accounts. The motion judge granted an order to pass
accounts but dismissed the remainder of the application.

157. Supra, at paras. 149-150.
158. Supra, at para. 157.
159. (2018), 141 O.R. (3d) 684, 2018 ONCA 355 (Ont. C.A.), at para. 16.
160. Supra, at para. 160.
161. 2017 ONCA 561 (Ont. C.A.) [Vanier].
162. 2024 MBCA 86 (Man. C.A.) [Drewniak].
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The decision was appealed on the ground that the motion
judge applied the wrong test.163 At the Court of Appeal, the
appellant argued that the motion judge should have used the
test for inter vivos undue influence, either actual or presumed.
The Court did not give effect to this argument because of their
view that the application of the inter vivos equitable undue
influence test was not argued on the motion. The Court held
that either way, the test had no application on the facts. On the
second ground of appeal, on whether the motion judge wrongly
found that the evidence did not establish suspicious undue
influence, the Court refused to consider the application of the
doctrine of suspicious circumstances to powers of attorney and
gave no effect to the ground. As a result, lower court decisions
in Ontario that have applied the wills doctrine of undue
influence to powers of attorney continues to be effective.
In Drewniak, the donor granted an Enduring Power of

Attorney (“EPOA”) to one daughter (“Katherine”) while naming
the other (“Margaret”) as an alternate. The donor suffered a
stroke soon thereafter and began experiencing cognitive
impairment and memory issues. The donor grew frustrated
with Katherine’s control and appointed Margaret as a new
Attorney. When Katherine learned of this, she brought an
application seeking a declaration that the new POA was invalid.
At first instance, the application judge held that the equitable
evidentiary presumption of undue influence cannot arise in the
case of a POA and applied the wills doctrine of undue influence.
In her reasons for judgement, Justice Pfuetzner of the

Manitoba Court of Appeal, included a lengthy detailed
discussion of the history and jurisdiction of probate courts,
noting that powers of attorney were not part of that history.
The decision also looked at undue influence and the
presumption raised by equity, especially in some relationships
(such as parent/child, guardian/ward, and solicitor/client).
Importantly, the Court of Appeal decision referenced the
Supreme Court decision in Goodman Estate v. Geffen,164 which
held that the evidentiary presumption is triggered more readily
in Canada, not just for gifts, but also contracts. In a contract,
the attacker needs to show there is a relationship with the
potential for influence and that it led to an unfair consequence.

163. Justice Penny held that the burden of proof to establish undue influence rests
on the party alleging it and applied the test for testamentary undue influence.

164. (1991), (sub nom. Geffen v. Goodman Estate) [1991] 2 S.C.R. 353, 1991
CarswellAlta 91 (S.C.C.).
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In Drewniak, Justice Pfuetzner recognized that the problem with
adopting the probate rule of undue influence to a power of
attorney is that “doctrinally and historically, powers of attorney
were not part of the jurisdiction of the probate courts.”165

Rather, powers of attorney developed in the law of agency and
contract, areas where equity has jurisdiction. Justice Pfuetzner
therefore concluded that powers of attorney are within the
various transactions which equitable (as opposed to probate)
principles of undue influence apply.166

Where it concerns the question of when the evidentiary
presumption of undue influence arises in this context, Justice
Pfuetzner held that for the presumption to apply to the granting
of an EPOA, there must be a relationship with the potential for
domination. It was held that something more must be
demonstrated; that the granting of the power is ‘immoderate
and irrational’ as espoused in Royal Bank of Scotland plc v.
Etridge.167

Unconscionability

The unconscionability doctrine is used to set aside a contract
that offends the conscience of a court of equity. While the
doctrine is closely related to undue influence, it is separate and
distinct (whereas undue influence attacks the sufficiency of
consent). Unconscionability arises when a stronger party
exercises an unconscientious use of power to gain an
advantage over a weaker party. A successful claim of
unconscionability requires proof of inequality in the position
of the parties, or distress of the weaker party as well as proof of
substantial unfairness in the bargain. Substantial unfairness in
the bargain leads to a presumption of fraud which the stronger
party must rebut by proving that the bargain itself was fair, just,
and reasonable.168

The test for unconscionability was fine-tuned in the Supreme
Court of Canada decision, Uber Technologies Inc. v. Heller,169

165. Drewniak, supra, footnote 162, at para. 74.
166. Supra, at para. 76.
167. [2001] UKHL 44 (Eng. H.L.), at para. 50.
168. See Morrison v. Coast Finance Ltd., 1965 CarswellBC 140 (B.C. C.A.), at

713; Grace (Litigation guardian of) v. Croft, [2015] O.J. No. 517 (Ont.
S.C.J.), an Ontario Small Claims court decision which set aside a transaction
where a neighbour purchased an antique truck valued at $18,000 from an
elderly neighbour for $2,000.
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which established a two-step test for deciding when a contract
should be set aside: Where there is,

1. Inequality of bargaining position; and

2. Proof of an improvident bargain.

The decision in Sanders v. Canada’s Choice Investments
Inc.,170 held that an inequality of bargaining power exists
when one party cannot adequately protect their interests in the
contracting process and unequal bargaining power can be
established even where the legal requirements of contract
formation are otherwise met.

Lack of Independent Legal Advice

Independent Legal Advice (“ILA”) assists in determining
intention and in defeating allegations of undue influence and
ought to be provided by an independent lawyer unrelated to a
party’s matter, associated parties, or lawyers, and that lawyer
has no conflict of interest in advising on the matter. Under
effective ILA, an independent lawyer provides objective and
unbiased legal advice regarding the decision or task undertaken.
In the leading decision of Gold v. Rosenberg,171 the Supreme

Court of Canada noted the following:

...whether or not someone requires independent legal advice will depend
on two principal concerns: whether they understand what is proposed to
them, and whether they are free to decide according to their own will.
The first is a function of information and intellect, while the second will
depend, among other things, on whether there is undue influence.

ILA can assist where there are allegations of undue influence
in the provision of inter vivos, or testamentary gifts. A leading
undue influence decision where ILA was at issue is the decision
of Cowper-Smith v. Morgan,172 where the British Columbia
Court of Appeal considered whether the donor had received
sufficient ILA to dispel allegations of undue influence when
transferring legal title to property into joint tenancy. In Cowper-
Smith, the Court found that the ILA received by the donor was

169. [2020] 2 S.C.R. 118, (sub nom. Heller v. Uber Technologies Inc.) 2020 SCC
16 (S.C.C.) [Uber].

170. 2023 ONSC 195 (Ont. S.C.J.), additional reasons 2023 ONSC 666 (Ont.
S.C.J.).

171. [1997] 3 S.C.R. 767 (S.C.C.) [Gold].
172. Cowper-Smith, supra, footnote 81.
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insufficient to rebut the undue influence exercised over her by
her daughter.
The decision of Inche Noriah v. Shaik Allie Bin Omar,173

stands for the proposition that in providing ILA, a lawyer must
not only explain the nature and effect of a guarantee (or other
contract) to the client but must also have a broader
understanding of the client’s assets, the risk of the transaction,
and any alternatives for accomplishing the transaction without
risk.

Non-Est Factum

Latin for “it is not [my] deed,” this is a defence available to
someone who has been misled into executing a deed or signing a
document that is fundamentally different from that which they
intended to execute or sign.174 Non Est Factum is a special
category of the law of mistake and is extremely narrow in scope.
In its application, the mistake must go to the essential nature of
the transaction, rather than as to its terms.
The leading Canadian authority on non est factum is the

Supreme Court of Canada’s decision in Marvco Color Research
Ltd. v. Harris,175 which established the following principles:

1. The burden of proof in establishing non est factum rests
with the party seeking to disown their signature: for a
person of full capacity, the application of the doctrine
must be kept within narrowly prescribed limits;

2. The person who seeks to invoke the remedy must show
that the document signed is fundamentally different from
what the person believed they were signing; and

3. Even if the person shows such a fundamental difference,
the court must examine whether the signer was careless in
failing to take reasonable precautions in the execution of
the document.

The Marvco decision held that the court must also consider
the conduct of the party relying on the document and whether
they qualify as an innocent party, in order to determine which

173. [1929] A.C. 127 (Straits Settlements P.C.), at 614.
174. Andrews & Millet, Law of Guarantees, 4th ed. (London: Sweet & Maxwell,

2001), at 104.
175. 1982 CarswellOnt 142 (S.C.C.) [Marvco].
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party, by application of reasonable care, was in the better
position to avoid the loss.176

An example of non est factum in the context of joint tenancy
is seen in the decision of Servello v. Servello.177 In that case,
shortly after his father’s death, a son took his mother to a
registry office and, with the assistance of a conveyancer,
transferred title to his mother’s house to himself and his
mother as joint tenants.
The mother thought that she was attending the courthouse so

that her son could sign a document which would give him the
power to look after her as she grew older (or in other words a
Power of Attorney document). Notably, the son was living with
his mother at this time, and she was relying more-and-more on
him after her husband’s death. To add insult to injury, not only
was the mother grieving the loss of her husband, but her first
language was Italian and her comprehension and reading in
English was limited, thus ensuring that she did not understand
the documents she was signing.
Three years later, the mother attended the registry office with

one of her daughters and had a title search completed on her
house. This was the first time that she became aware that her
son had acquired a right of survivorship in her home. The son
refused to restore title to the property to his mother.
Accordingly, the mother sought an order from the court
restoring her as the property’s sole owner.
The court held that the transfer of the property into joint

tenancy should be set aside and that the mother should be
restored as sole owner, finding that “... the natural influence as
between a mother and son exerted by those who possess it to
obtain a benefit for themselves, is undue influence,” and that
“this is a textbook example of a case in which the presence of
undue influence by a child over a parent requires that the parent
have independent legal advice. [The mother] did not receive
independent legal advice, and accordingly the two deeds which
gave [the son] an interest in the land should be set aside on this
basis as well.”178

The transfer was set aside as the mother was vulnerable to the
influences of her adult son, and she did not receive the benefit
of independent legal advice before the transfer took place.

176. Supra, at para. 100.
177. 2014 ONSC 5035 (Ont. S.C.J.) [Servello]. See appeal decision at Servello v.

Servello 2015 ONCA 434 (Ont. C.A.).
178. Supra, at paras. 48-49.
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E. PRACTICAL STEPS AND PLANNING TO
PREVENT ABUSE AND NAVIGATE
THE RESTITUTION OF ABUSE

Dealing with Abuse

Navigating restitution in situations of abuse generally involves
two commonly pursued routes: a civil proceeding in court or a
criminal proceeding. Each of these avenues have their own
unique and inherent difficulties, which makes the prevention of
abuse all the more important.
A criminal proceeding is not always the ideal response.

Prosecutions are often difficult: an older adult may be of poor
health; the prosecution could take so long that the victim dies
during its duration; or the abuser is the only significant person
in the victim’s life which makes the victim reluctant to report or
testify against them.
Civil actions are not without their own barriers. Often, civil

remedies are only available to those who can afford the price of
litigation. In addition to this financial constraint, civil
proceedings can potentially take many years.
That said, civil remedies can be effective because they are

mainly about restitution. The goal is to place the victim back
into the place they would have been had the wrongful act never
occurred. Where it concerns the restoration of legal title or
reaffirming beneficial interest in property, this may require
having a court declare the victim as the rightful owner. Here, a
popular and effective remedy is a declaration. This can be in the
form of a court declaration that real property, a bank account,
or other, beneficially belongs to the vulnerable adult where a
perpetrator wrongfully assumed control.

Preventing Abuse

Preventing abuse starts with understanding the risks and
recognizing the warning signs. Some of the risk factors to being
vulnerable to abuse include a lack of confidence in the
understanding of financial matters, a lack of support, isolation
(including social, geographical, or cultural isolation), being a
newcomer to Canada, language or cultural barriers to
understanding contracts and financial matters, unfamiliarity
with the value of assets (especially the value of a home or
other real property), dependence on another for financial, or
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day-to-day matters, health issues which may lead to stress or
exhaustion (or require medication which might impair
judgment).179

Often, victims don’t realize or want to consider that they are
in fact, being victimized. Family and friends should be able to
recognize the signs that someone they know is at risk for
financial abuse. Some of these signs include: out of the ordinary
withdrawals; transfers of funds from bank or investment
accounts; or transfers by an attorney under a power of
attorney for property; or transfers by an individual who
claims to be acting for the account holder; changes to living
arrangements (for example, someone suddenly moving in
without paying rent or the sudden sale of property); or even
perhaps, the arrival of a new ‘romantic’ interest (especially one
who takes control over financial affairs). Financial abuse at the
hands of someone known to the victim, such as a caregiver or
family member can often be accompanied by physical and/or
emotional abuse. Some of those warning signs include changes
in hygiene or physical health, anxiety or even fear exhibited
when in the presence of certain individuals, as well as dramatic
changes in one’s routines.180

There are a number of common victim experiences which may
be tell-tale signs that someone is not right, including feeling
pressured to give or invest money, being forced to sign
unfamiliar legal or financial documents, being pressured to
change a will or execute a power of attorney, the cashing of
pension or insurance cheques without permission, being asked
for cash or cryptocurrency to fund alleged debts, “too good to
be true” investment opportunities, and being told not to talk
about any of these scenarios.181

Prevention starts with education. Everyone should educate
themselves on the risks and warning signs and discuss all
options with their loved ones. Aside from education, there are
steps that can be taken to prevent financial abuse. Some of these
steps include:

179. Vancity, “Preventing senior financial abuse” (2024), accessed online:
<https://www.vancity.com/AdviceAndPlanning/EverydayBanking/Preven-
tingSeniorFinancialAbuse/4 [Vancity 2024].

180. Ontario Securities Commission, “The many faces of financial elder abuse”
(2024), Get Smarter About Money [OSC], accessed online: <https://
www.getsmarteraboutmoney.ca/learning-path/retirement/the-many-faces-
of-financial-elder-abuse/4.

181. Supra.
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. Requesting an annual credit report from Equifax or
TransUnion;

. Obtaining independent legal advice before signing any
documents, especially ones that relate to real property or
banking;

. Ensuring financial and personal information is kept in a
safe place;

. Keeping a file of all accounts and legal documents as well
as a record of financial transactions and changes to legal
documents;

. Setting up automatic payments for bills and deposits into
bank accounts;

. Exercising caution before opening a joint bank account
with family members or other individuals.182

PART IV – REVIEW OF JOINT OWNERSHIP COURT
DECISIONS ACROSS CANADA

Joint Accounts – Harder Estate (Re), 2023 - AB

In Harder Estate (Re),183 the court was tasked with
determining whether a deceased joint account holder
established a trust over the balance of the account at the time
of her death with the surviving co-account holder. Alternatively,
the issue before the court was whether survivorship of the joint
account vested legal and beneficial ownership of those funds in
the survivor.184

The survivor was the daughter of the deceased. She argued
that when the account was set up, her mother expressly stated
that she was to receive the balance upon her death.185 The
survivor’s brother argued that the account was only joint to

182. Supra; see also, Vancity 2024, supra, footnote 179.
183. 2023 ABKB 496 (Alta. K.B.) [Harder Estate].
184. Supra, at paras. 1-2.
185. According to the daughter, the mother wanted her to apply the funds to

assorted educational and charitable purposes.
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assist their mother with financial management and that the
account should fall to the estate to be split evenly per the terms
of their mother’s will.186 The court determined that no trust was
created and the daughter’s only gain on survivorship was limited
to legal, not beneficial ownership of the account balance. The
difference between legal and beneficial ownership is
distinguished with legal ownership involving formal title to
property which gives the owner the right to control and manage
the property. Legal ownership is determined through the
existence of formal documentation such as a deed. Beneficial
ownership in contrast, concerns an interest in the economic
benefit of the property. This means that a beneficial owner is
someone designated to receive money, property, assets, or other
benefit. Since the daughter was the legal owner, she could only
control and manage the funds in the joint account but was not
entitled to receive them. The court concluded that the
presumption of resulting trust applied since the daughter did
not provide any consideration.
The daughter argued that while no gift was intended, she held

the money in trust for the benefit of others.187 As such, the
court had to determine how to characterize the nature of her
claim to the funds. While the court accepted that, as an
alternative to a “gift” position, a transferee can rebut the
presumption of resulting trust by proving a trust in favour of
others,188 yet, it was not convinced that the daughter had
proved the existence of such an asserted trust.189 There was no
corroborative evidence to establish a valid trust, nor, to establish
the mother’s intention to support the daughter receiving the
funds in the account. The court concluded that the presumption
of resulting trust was not rebutted.

186. Supra, at para. 3.
187. Supra, at para. 19 where it was held that the daughter “assets a trust, with the

mother’s trust intentions reflected in her use-of-money statements, herself as
trustee, the account monies as the trust subject matter, and the beneficiaries
or purposes of the trust being the identified persons and charities (or
charitable purposes)”.

188. See Rufenack v. Hope Mission, 2006 ABCA 60 (Alta. C.A.), at paras. 21-22;
Holvenstot v. Holvenstot Estate, 2012 BCSC 923 (B.C. S.C.), at para. 77; see
also, David Wiseman, “Joint Bank Account Trusts and Protection of Older
Adults from Financial Abuse: Exploring Equity’s Preference for Beneficiary-
Direction Over Beneficiary-Protection,” (2016) 2(2) CJCCL 679 (2016
CanLII Docs 96), at 704-706.

189. The daughter’s only evidence was her account of her mother telling her what
she was to do with the account monies.
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Joint Accounts – Moore v. Turner, 2024 – AB

In Moore v. Turner,190 three joint bank accounts held in the
names of the defendant and the deceased were at issue. The
plaintiff and the defendant were two of the residuary
beneficiaries of the deceased. The plaintiff claimed that funds
held in joint accounts were subject to a resulting trust such that
any beneficial interest in the funds belong to the estate and pass
to the beneficiaries. The defendant however claimed that
beneficial interest in the accounts passed to her as the
survivor of the joint account owners.
In this case, the court looked to Pecore at paragraph 55

which held that, “where a gratuitous transfer is challenged, the
trial judge must weigh all the evidence relating to the actual
intention of the transferor to determine whether the presumption
has been rebutted.”191 The court also paid close attention to
self-serving statements and conduct of the transferor subsequent
to the transfer, holding that these may receive little weight
because of the potential that such evidence only demonstrates
that the transferor later changed their intention after the gift
was made.192

In Moore, there was no evidence that the defendant gave
consideration for being added to the accounts and the bank
records and other documents adduced did not provide any
detailed information to assist the court.193 There was also
evidence that the deceased’s brother Clifford told the plaintiff
that he believed the deceased wanted a joint account owner to
assist her with her banking, however, that evidence was not
admissible for the truth of it’s contents. Also, the brother’s
approval of the estate inventory was dismissed as being evidence
rebutting the presumption of resulting trust.194

As a result, the court concluded that the funds in the joint

190. 2024 ABKB 435 (Alta. K.B.) [Moore].
191. Supra, at para. 76, citing Pecore, supra, footnote 1, at para. 55.
192. Moore, supra, footnote 190, at para. 77, citing Pecore, supra, footnote 1, at

paras. 58-59; Lavelle v. Lavelle, [2004] EWCA Civil 223, at para. 19; see also,
Moore, supra, footnote 190 at para. 81, citing Guglick Estate (Re), 2020
ABQB 561 (Alta. Q.B.), at paras. 55-60, “the mere reference to the account
being joint, absent detail bearing on beneficial title or equitable interests in
the account, has been held of little weight in ascertaining the transferor’s
intent regarding the beneficial interests in the accounts”.

193. The documents only featured one page of a bank form purporting to explain
the right of survivorship, there was no evidence of a Power of Attorney, and
the Will shed no light on the intentions of the deceased.

194. Supra, at paras. 112-113.
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accounts were held by the defendant on resulting trust for the
estate because the evidence failed to rebut the presumption on a
balance of probabilities. Therefore, a declaration that funds in
three joint accounts was granted, declaring that the defendant
held these on resulting trust for the estate.

Joint Accounts – Bjornson v. Mackinnon, 2024 – BC

Gloria Bjornson died in January 2014, however, before her
death, she transferred over $200,000 in investments into a joint
survivorship account with her daughter, Teresa Mackinnon.
Teresa’s brother Andrew Bjornson argued that the presumption
of resulting trust arises, and the investments must pass to the
estate, to be distributed on an intestacy.195 In Bjornson v.
Mackinnon,196 the court held that the presumption of resulting
trust was rebutted by persuasive contemporaneous evidence and
that the transfer was valid in law and equity.
While the court heard the evidence of both siblings, it

ultimately found the best evidence of intention came from
Gloria’s solicitor, Brent Kitzke who deposed, “the Deceased
specifically told me that she was transferring her annuities and
investment account into the joint names of herself and Teresa as
an absolute gift to Teresa”.197 Gloria was diagnosed with lung
cancer in late 2013 and given only a short amount of time to
live. On January 6, 2014, she met with Mr. Kitzke and on
January 8, she met with her investment advisor Bill Evans and
signed documents to transfer her investments in two non-
registered accounts into a joint account with a right of
survivorship with Teresa.198

The court concluded that as a solicitor, Mr. Kitzke “had both
the training and motivation to determine her wishes clearly and
record them precisely”.199 His affidavit was determined to be
unequivocal,200 and special weight was placed on his

195. The court heard that the parties are half-siblings: Teresa was born in 1961
and Andrew, the son of Gordon Bjornson who married Teresa’s mother
Gloria, was born in 1965.

196. 2024 BCSC 1209 (B.C. S.C.) [Bjornson].
197. Supra, at para. 4.
198. Supra, at paras. 15-18.
199. Supra, at para. 44.
200. Supra, at para. 46, where Mr. Kitzke’s affidavit evidence is reviewed and

includes his statement that “the Deceased specifically told me she was
transferring her annuities and investment accounts into the joint names of
herself and Teresa as an absolute gift to Teresa”, and that “the Deceased
clearly expressed to me that she felt Andrew had already been given financial
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contemporaneous records: handwritten notes taken as Gloria
spoke and memorandums and drafts of legal documents made
shortly afterwards.201

The explicit statement of Gloria’s intentions was visible in the
evidence of Mr. Kitzke who told the court that:

She also told me she has an investment account where the majority of her
funds are and that because she has cancer, she has already started the
process to have that account transferred into the names of herself and
her daughter. She told me she was going to do that as a gift so that on
her death the daughter will receive these monies outside of her Will.202

Joint Accounts – Edgecombe v. Nicholas, 2023 – NL

The decision in Edgecombe v. Nicholas203 concerns an appeal
over the determination of the beneficial ownership of funds in a
joint account. The respondent, also the account holder, was Dr.
John Edgecombe’s (the “Deceased”) common law spouse of
almost 40 years (“Ms. Nicholas”). The applicant appellants were
the deceased’s five children from a marriage that ended in the
1970’s.
On the date of his death, the Deceased held four bank

accounts jointly. His children argued he was the beneficial
owner, meaning the funds should fall to his estate, while Ms.
Nicholas argued the Deceased intended for her to be the
beneficial owner. The trial judge found that Mr. Nicholas was
the beneficial owner, a decision which was upheld by the
Newfoundland Court of Appeal.204

At trial, Ms. Nicholas’ position that the presumption of
advancement should apply to her as a common law spouse was
rejected. However, the trial judge found she was the beneficial
owner of the joint accounts and largely based this decision on
the establishment of the accounts, the quality of the Deceased’s

advantages from her and that she was very firm in her desire to leave her
entire estate to Teresa”.

201. For example, in one memo Mr. Kitzke recorded Gloria giving several
positive reasons why she would give investments to her daughter: she
wouldn’t have been able to save money if Teresa didn’t let her live with her
rent-free and because Teresa looked after her, enabled her to be independent
which were sacrifices signaling that Teresa put her ahead of her own
relationships.

202. Bjornson, supra, footnote 196, at para. 54.
203. 2023 NLCA 19 (N.L. C.A.) [Edgecombe].
204. Supra, at paras. 3-4.
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relationship with his children, and the couple’s management of
financial affairs.205

The trial judge expressly cited and applied the Pecore factors
and held that certain evidence supported the Deceased’s
intention regarding the right of survivorship.206 Importantly,
the trial judge also placed significant weight on evidence that
showed the Deceased had significant love and affection for Ms.
Nicholas, especially considered in comparison to the deteriorated
relationship he had with his children.207

Interestingly, the Edgecombe children argued that the trial
judge erred in law by including an irrelevant factor in a legal
test. Their argument was that the quality of relationship is not a
Pecore factor and, therefore, it was an error to consider this as
corroborative evidence tending towards rebutting the
presumption of resulting trust.208 The Court of Appeal,
however, held that the trial judge considered this evidence in
her application of the Pecore factors of evidence subsequent to
the transfer.209

The Court also held that while Pecore did not explicitly
include quality of relationship in the list of relevant factors,
Justice Rothstein at para. 37 stated, “I see no reason why courts
cannot consider evidence relating to the quality of the
relationship between the transferor and transferee in order to
determine whether the presumption of a resulting trust has been
rebutted.”210 The Court therefore concluded that it would be

205. Supra, at paras. 8-10.
206. In particular, the trial judge found that bank documents setting up two of the

accounts and evidence from banking officials regarding all of the accounts
supported the Deceased’s intention. She also found that the fact Ms.
Nicholas did not use the funds in three of the accounts, even when the
Deceased was ill, was inconsistent with his having set up the accounts for his
own care.

207. Supra, footnote 203, at para. 31.
208. Supra, at para. 32.
209. Supra, at para. 33 where the Court looked at para. 217 of the trial decision

which held that “Pecore confirms that the transfer in circumstances such as
those being addressed herein, is inter vivos and takes effect immediately.
Thus, when determining evidence subsequent to the transfer, I am reviewing
evidence subsequent to the creation of the joint accounts.”; also, at para. 218
where the trial judge concluded that the evidence before her confirms the
marriage-like relationship between Dr. Edgecombe and Ms. Nicholas; and
finally, at para. 221 where the trial judge accepted evidence of an
estrangement between two children and Dr. Edgecombe, infrequent contact
with a third child, no contact after 2012 with the fourth, and regular contact
with the fifth child.

210. Supra, at para. 35.
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inconsistent if the legal test for the application of the
presumption in these circumstances excluded the consideration
of the nature and quality of the relationship between the
Deceased and the other account holder.
Importantly, the Court noted that “one of the primary

motivations for a gift is a feeling of love or affection felt by the
giver towards the recipient,” citing Bradley v. Crittenden211 in
support.212

Joint Accounts – Doherty v. Doherty, 2023 – ON

The decision in Doherty v. Doherty,213 concerned property
owned by the late Molly Doherty (“Mrs. Doherty”) and a
dispute between her daughter Kathleen (the “Applicant”) and the
respondents, Mrs. Doherty’s son Terrence, his wife Sylvia, and
their son Liam.
The Applicant sought an accounting from Terrence, arguing

that $709,515.01 was missing from Mrs. Doherty’s accounts.
Terrence admitted while acting as Mrs. Doherty’s attorney
under power of attorney for property, he withdrew $370,822.63
from her accounts and transferred most of this into accounts
held by each of Sylvia, Liam, and himself. Terrence’s assertion
was that the transferred funds were inter vivos gifts made from
joint accounts held between him and Mrs. Doherty with the
right of survivorship and that he was the beneficial owner.214

The court in Doherty concluded that the transferred amount
was not a gift and held Terrence and Sylvia jointly and severally
liable for damages arising from the wrongful removal of funds.
Mrs. Doherty was widowed in 2015 and died in 2019 at the

age of 89. Prior to her death, she was diagnosed with pulmonary
fibrosis. In 2017, she executed a Continuing Power of Attorney
for Property appointing Terrence as her Attorney. By 2018, she
was not coping well, and her residence fell into disrepair.
Terrence and Sylvia repaired her residence with funds out of
Mrs. Doherty’s accounts, which Terrence accessed as her
attorney. In August of 2018, Mrs. Doherty’s home was sold
by a listing agent at the request of Terrence in his capacity as
attorney. The Power of Attorney document was registered on

211. [1932] S.C.R. 552 (S.C.C.) at 556.
212. Supra, footnote 203, at para. 36.
213. (2023), 86 E.T.R. (4th) 214, 2023 ONSC 1536, 2023 CarswellOnt 6422, 2023

A.C.W.S. 1169 (Ont. S.C.J.) [Doherty], affirmed in Doherty v. Doherty , 2023
ONCA 763 (Ont. C.A.).

214. Supra, at paras. 6-7.
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title and the home was sold 30 per cent below market value. In
October of 2018, Mrs. Doherty moved into long-term care and
in 2022, the Applicant contacted police and reported that
Terrence had stolen $400,000 from Mrs. Doherty while acting
her as attorney for property.215

Terrence’s sworn evidence that Mrs. Doherty intended to gift
him the funds from the joint account was contradicted by the
evidence of a capacity assessor. The assessor described her
conversations with Mrs. Doherty about the events leading up to
her admission to a long-term care home. Mrs. Doherty told her
that she signed papers her son told her would allow him to
assist with renovations to her home; that her son told her a
power of attorney meant she could fix the house and that she
“didn’t realize it would mean that he would have access to all
my money.” She also told the assessor that “it was like a slap in
the face. The (son and wife) never worked ... they drank. They
lived in the basement of the house”.216

Terrence was unable to corroborate that the accounts were in
fact, joint. The bank documents showed that Mrs. Doherty was
the only account holder, and that Terrence only had authority
to access her accounts as an attorney. Ultimately, the court
found that Mrs. Doherty did not make a sufficient act of
delivery or transfer of the accounts to complete the
transaction.217 Pursuant to McNamee v. McNamee,218 “to
make delivery of a gift, the donor must divest of all power
and control over the property and transfer such control to the
donee”.219

Joint Accounts (Undue Influence) – Re Hartin Estate, 2024 –
ON

In the case of Re Hartin Estate,220 one of the daughters of the
late Anna Evelyn Hartin (the “Deceased”) objected to her
sister’s accounting as the Deceased’s attorney and Estate

215. Supra, at paras. 8-22.
216. Supra, at para. 57.
217. Supra, at para. 63 where the court concluded that “Mrs. Doherty could have

added Terrence as a joint owner with a beneficial interest in the CIBC
accounts, or she could have written a cheque to him in the amount of the
Transferred Amount”.

218. 2011 ONCA 533, 106 O.R. (3d) 401 (Ont. C.A.), additional reasons 2011
ONCA 575 (Ont. C.A.).

219. Supra, at para. 25.
220. 2024 ONSC 5754 (Ont. S.C.J.) [Hartin Estate].
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Trustee, arguing that she received transferred funds and gifts
that the Deceased provided in circumstances where a
presumption of undue influence arises and was not rebutted.
The court allowed the objections in part and ordered repayment
to the estate in the amount of $127,167.70.
In 2013, the Deceased left her condo to live with her

daughter, Ms. McInnis (the “Respondent”) due to her declining
health and concerns that the Respondent’s daughter was taking
advantage of her.221 She lived with the Respondent for 17
months before moving into a nursing home. She died 16 months
later at the age of 92.
The court accepted evidence that a presumption arose that

domination was inherent in the relationship between the
Deceased and Respondent. Notably, the Deceased required
assistance in her affairs and was dependent on the
Respondent.222 In February of 2013, a lawyer refused to
prepare a Power of Attorney for the Deceased which would
have appointed the Respondent. Instead, the Respondent
printed off a Power of Attorney document from the internet
and had the Deceased sign without the benefit of independent
legal advice. She began immediately acting on the POA and
closed the Deceased’s accounts maintained by the Applicant
under a prior power of attorney. She then redirected her mail
and deposited the Deceased’s funds into a new joint account
with her.
The court concluded that the Deceased was in a highly

vulnerable position and there was a significant power imbalance
between them.223 The court found the Respondent to be
unpersuasive and lacking in credibility, rejecting her evidence
that she never acted as attorney as “self-serving”, finding that
she was acting from August 1, 2013, to the death of her
mother.224

The Respondent was not able to demonstrate that the
Deceased had intended to gift her the right of survivorship to
the assets left in the joint account at the time of her death.

221. The court heard evidence that the Respondent’s daughter Amanda was
taking advantage of the Deceased under a purported Power of Attorney.

222. The Deceased’s health had declined significantly by the time she moved in
with the Respondent: she was incontinent, had limited mobility, high blood
pressure, and was experiencing UTI’s which affected her cognitive abilities.

223. The Deceased was totally dependant on the Respondent and her husband for
her shelter, personal care, transportation, social needs, and finances.

224. Hartin Estate, supra, footnote 221, at para. 40.
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What’s more, she adduced no corroborating evidence that would
support a finding of such an intention.225

Joint Tenancy – James v. Belanger, 2023 – AB

At issue in James v. Belanger,226 was whether Elsie Slywka
lacked capacity to execute the transfer of her property and
create a joint tenancy with her long-time partner, Michael
Belanger (the “Defendant”). Alternatively, at issue was whether
Elsie’s intentions were such that the Defendant was holding the
property in trust for her and her estate. Elsie’s daughter (“Ms.
James”) brought an action in her capacity as Elsie’s attorney for
property.227 The court found that Elsie lacked the requisite
capacity to make the transfer of her property into joint tenancy.
The transfer was declared void and Elsie was declared the
beneficial owner of the property.
Elsie and the Defendant were in a relationship since 1988. In

2004, she sold her matrimonial home that she previously owned
with her late husband and purchased a condo. In her Will dated
October 1, 2014, Elsie left her estate, including her property to
her children. The Defendant was left nothing.228

In the summer of 2016, the Defendant expressed concerns to
Elsie’s children about her memory. Her children then took her
to an appointment with her physician who advised that she
believed Elsie was suffering from some form of dementia. She
was then referred to a Geriatric Assessment and Support Clinic
which confirmed a diagnosis of vascular dementia or mixed
dementia on December 14, 2016. In March of 2017, the
Defendant then instructed a solicitor to prepare a transfer of
title on Elsie’s property. On April 12, 2017, the Defendant and
Elsie attended the solicitor’s office to execute the transfer into
joint tenancy. Elsie’s children did not become aware of the
transfer until April 2020.229

225. Supra, at para. 89 where the court reviewed the decision in Roach v. Todd
(2018), 46 E.T.R. (4th) 49, 2018 ONSC 5289 (Ont. S.C.J.), at paras. 36-40
and held that “there is no independent evidence to corroborate these
payments. The respondent has not rebutted the presumption of undue
influence, nor has she proven that Evelyn gave her these payments
voluntarily and deliberately. It is not enough that the respondent simply
asserts that Evelyn intended to gift her the money.”

226. 2023 ABKB 34 (Alta. K.B.) [James].
227. Supra, at paras. 1-2.
228. Supra, at para. 3.
229. Supra, at paras. 4-7.
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The court reviewed the law surrounding capacity to make an
inter vivos transfer, holding that the onus of establishing the
capacity to execute a transfer of land lies with the party alleging
capacity. Therefore, the plaintiff must establish that Elsie did
not understand the nature and effect of the transaction at the
time it was made.230 It was also held that the level of mental
capacity required to give effect to an inter vivos transfer is the
same as that required for the execution of a will where the gift
is significant relative to the donor’s overall estate.231

The plaintiff’s evidence was that she first became concerned
about her mother’s cognitive issues in the summer of 2015 and
observed her memory issues.232 The medical evidence showed
that on March 28, 2017, a CT scan confirmed dementia and in
January of 2020, a declaration of incapacity for an enduring
power of attorney was executed. Evidence of Elsie’s intention
included the fact that Elsie told the plaintiff she wanted to leave
her property to her family. This property was purchased with
the proceeds of the sale of her matrimonial home and the
original mortgage was satisfied by her late husband’s life
insurance. The evidence of intention was corroborated by
several facts.233

Most importantly, on June 7, 2021, neuropsychologist Dr.
Arlen Pachet conducted a retrospective capacity assessment with
Elsie who was experiencing significant mental decline at this
point. Elsie told Dr. Pachet she wanted her children to have her
condominium. Dr. Pachet testified that, “deeply held beliefs
often stay with people when other faculties have faded or
failed”.234 Ultimately, the court concluded that:

Given the observations, medical history and reports, Dr. Pachet’s
evidence and the fact that the transfer contradicted 33 years of express
and implied evidence of Ms. Slywka’s intentions regarding her property,

230. See Archer v. St. John, 2008 ABQB 9 (Alta. Q.B.), additional reasons 2008
ABQB 245 (Alta. Q.B.), at paras. 22, 24 and 25.

231. See Petrowski v. Petrowski Estate, 2009 ABQB 196 (Alta. Q.B.), additional
reasons 2009 ABQB 753 (Alta. Q.B.), citing Lynch Estate v. Lynch Estate
(1993), 8 Alta. L.R. (3d) 291, 138 A.R. 41 (Alta. Q.B.).

232. Including the fact that she couldn’t remember the day or season; she was
anxious and pacing her home; she would forget to eat lunch; and she was
unable to select her own clothes.

233. The Defendant was never added to tittle of the original matrimonial home;
the Property was purchased and registered in Elsie’s name alone; the
Defendant was added to title 13 years later in 2018; and Elsie’s 2014 Will
gave everything to her children.

234. James, supra, footnote 226, at para. 19.
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I find Ms. Slywka’s dementia brought about the transfer which, had her
mind been sound, she would not have made.235

Joint Tenancy – Fair v. Fair, 2023 – AB

The case of Fair v. Fair,236 concerned whether 86-year-old
Margaret Fair had the requisite capacity to execute a transfer of
title to her condo into joint tenancy with her adult son, Scott.
At issue was whether Scott held his interest in the joint tenancy
on resulting trust for Margaret’s benefit. The court in Fair
concluded that Margaret did not have requisite capacity and as
such, removed Scott’s name from title, transferring title to
Margaret as sole owner and ordered Scott to vacate the
property so it could be sold.
On December 5, 2017, a physician assessed Margaret’s

capacity and determined she did not have capacity to make
decisions regarding financial matters and legal proceedings. Two
days later, Scott took her to a lawyer to transfer title of her
condo into joint tenancy with him. The transfer was executed on
December 13, 2017. In 2021, Margaret’s daughter Beverly grew
concerned after being unable to reach her. After learning that
Scott was living with her in the condo, Beverly sought and was
granted an emergency order to take her to the hospital. In 2022,
she sought relief in relation to the transfer.237

The court in Fair looked at the factors for determining
testamentary capacity set out in Banks v. Goodfellow,238 and as
applied in Lynch Estate v. Lynch Estate,239 before looking at the

235. Supra, at para. 55.
236. 2023 ABKB 556 (Alta. K.B.) [Fair].
237. Supra, at paras. 21-24.
238. (1870), LR 5 QB 549, at 565 [Banks v. Goodfellow], which sets out that “ ... a

testator shall understand the nature of the act and its effects; shall
understand the extent of property of which he is disposing; shall be able to
comprehend and appreciate the claims to which he ought to give effect; and,
with a view to the latter object, that no disorder of the mind shall poison his
affections, pervert his sense of right, or prevent the exercise of his natural
faculties – that no insane delusion shall influence his will in disposing of this
property and bring about a disposal of it which, if the mind had been sound,
would not have been made.”

239. (1993), 8 Alta. L.R. (3d) 291, 138 A.R. 41 (Alta. Q.B.); see also, the modern
description set out in para. 24 of Archer v. St. John, 2008 ABQB 9 (Alta.
Q.B.), additional reasons 2008 ABQB 245 (Alta. Q.B.), “put another way,
what is required is the ”capacity to understand substantially the nature and
effect of the transaction“. (Royal Trust Co. v. Diamant, [1953] 3 D.L.R. 102
(B.C. S.C.), at 111).
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evidence of the parties. Scott relied on the affidavit of transfer
lawyer who knew Margaret for over 50 years and deposed that
Margaret told him she had evidence Beverly was withholding
money from their joint account without permission and was
trying to take her assets against her will. Evidence also
demonstrated that in February of 2017, the transfer lawyer
wrote to Margaret over concerns that he had about the number
of times she changed her powers of attorney. In May, the lawyer
was uncomfortable in changing her power of attorney again to
appoint her grandson. Margaret then went to a new lawyer
instead. Finally, in July of 2017, Scott took her to see a third
lawyer who drafted a power of attorney in Scott’s favor, to take
effect immediately.
The court accepted the evidence of the doctor’s capacity

report and held that together with the events happening in 2017,
the applicant’s had met their burden of proof in proving that
Margaret was not capable when she signed the transfer.240

Joint Tenancy – Huag v. Millar, 2024 – BC

In Haug v. Millar,241 the plaintiff, a 92-year-old music
teacher, transferred her Peachland, BC property into joint
tenancy with her daughter. When the property was eventually
sold, a dispute over the distribution of the net sale proceeds
ensued. At issue was whether the defendant should be entitled to
50 per cent of the net sale proceeds, or something less than 50
per cent, or nothing.
The plaintiff was presumed to have a legal and equitable

interest in the property in accordance with s. 23(2) of BC’s Land
Title Act,242 because the court concluded the defendant did not
displace this presumption. The plaintiff purchased the property
at first instance with no contribution from the defendant. She
purchased a property closer to her students and began
renovating it. Shortly thereafter, the defendant began living in
the property and paying monthly rent. She also paid for her
own rental insurance.243 In October of 2006, the plaintiff
transferred the property into joint tenancy with the defendant
with the help of a local notary who also assisted with the
registration of a mortgage against the home with both parties as

240. Supra, at para. 25.
241. 2024 BCSC 854 (B.C. S.C.) [Huag].
242. R.S.B.C. 1996, c. 250.
243. Huag, supra, footnote 241, at paras. 12-20.
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co-borrowers. In 2009, the defendant wanted to build a new
residence on the property and obtained a construction mortgage
which was later replaced with a conventional mortgage that paid
out the previous mortgages.244

In 2013, the plaintiff met with a lawyer to assist in estate
planning (updating her will and preparing a power of attorney)
and signed a declaration confirming the joint tenancy with a
right of survivorship. However, in 2020, COVID-19 pandemic
had a devastating effect on her employment as a music teacher.
This led to financial consequences: at 88, the plaintiff was
unlikely to find new employment. As a result, in early 2021, she
severed the joint tenancy and brought a petition seeking sale of
the property and distribution of the proceeds. The property was
sold and the proceeds held in trust in an interest-bearing
account. The court concluded that:

[87] It is a conceded fact that the plaintiff was the sole owner of the
property and made the decision to transfer the property to herself and
the defendant jointly in 2006. This was done with the benefit of some
legal advice as described. There is no evidence that the defendant
provided any consideration to the plaintiff in conjunction with this
transfer of property. The defendant did become jointly indebted with the
plaintiff through the secured financing of the property as also described
above. However, I have expressly found as a fact that funds were
advanced by the relevant lending institutions on the basis of the equity in
the property and the plaintiff’s credit. The defendant simply did not have
an income which could have secured the relevant credit facilities for the
property. It was thus a gratuitous transfer to the benefit of the defendant.

Joint Tenancy – Koziey v. Koziey, 2024 – MB

In Koziey v. Koziey,245 the applicant Peter Koziey, applied for
a declaration that interest in a property jointly held with the
respondent Kevin Steven Koziey is held in a resulting trust for
Peter. Kevin argued that Peter intended to gift him his interest.
At issue was whether Kevin held his interest on resulting trust
for Peter. The court held that Peter intended to gift his half
interest in the property to Kevin.
Peter is Kevin’s father and married to his mother, Phyllis. In

2004, Peter purchased a Winnipeg property. On January 25,
2007, Peter transferred the property into joint tenancy with
Kevin, without consideration.246 While Kevin admitted to

244. Supra, at paras. 21-26.
245. 2024 MBKB 5 (Man. K.B.) [Koziey], affirmed 2024 MBCA 78 (Man. C.A.).
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paying no part of the purchase, he deposed in his affidavit that,
“he had always been promised by Peter and Phyllis that he
would be compensated for work he did in the family business
which consists of Peter purchasing and renovating homes that
are then rented. As such, it was agreed Peter and Phyllis would
purchase a house for him”.247

Peter relied on the presumption of resulting trust however,
Kevin was able to rebut this presumption by adducing evidence
that the transfer was intended to be a gift “and the restructuring
of Peter’s affairs cannot be done by retracting the gift of joint
interest”.248 In taking this position, Kevin asserted that Peter
changed his position based on a deterioration in their
relationship.
The court reviewed the law of resulting trust in Pecore and

summarized the principles which were also outlined in
Hyczkewycz v. Hupe,249 before recognizing that Peter’s
evidence featured an inherent contradiction: he understood his
interest in the property would pass to Kevin through
survivorship, which necessarily means he transferred the
beneficial ownership to him. He also argued that there is a
resulting trust based on him maintaining beneficial ownership.250

The court held that if Peter’s intention was to maintain
beneficial ownership during his lifetime and give the property
to Kevin upon death, he could have done so in his will.
Kevin’s evidence was corroborated by declarations made on

behalf of Peter, including a “buy-out” declaration,251 that
“demonstrated that Peter believed Kevin was the beneficial
owner of his half share”. There was also strong evidence in the

246. Supra, at para. 2 where “Peter deposed in his affidavit evidence that he
transferred this interest to Kevin, without consideration, for the purposes of
estate planning”, but “Peter no longer wants to include Kevin in his estate
planning with respect to the property and wishes to remove him from title”.

247. Supra, at para. 3.
248. Supra, at paras. 7-8.
249. 2019 MBCA 74 (Man. C.A.), leave to appeal refused 2020 CarswellMan 52

(S.C.C.).
250. Supra, at para. 18, where the court referenced Pecore, supra, footnote 1, at

para. 48; Fuller, supra, footnote 80, at paras. 52-53; Stubbings v. Stubbings,
2018 SKQB 8 (Sask. Q.B.), at paras. 15, 23-24, 28; and Simcoff v. Simcoff,
2009 MBCA 80 (Man. C.A.) [Simcoff].

251. The court reviewed a letter dated August 9, 2022, from Peter and Phyllis’
counsel to Kevin, advising Kevin that $200,000 given by Peter and $100,000
given by Phyllis to Kevin (which provided him with cash to close a
transaction regarding Kevin’s purchase of a house) was related to Peter and
Phyllis buying out his one-half share of the property.
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form of relevant email communications where Peter and Phyllis
referred to the property as Kevin’s.252 The court was of the view
that “the references to the property as Kevin’s, along with
Kevin’s option to ‘get rid’ of or keep it to rent are all evidence
which support that Peter and Phyllis considered Kevin to be a
beneficial owner of the property, i.e. that Peter had gifted the
half interest to him”.253

Where it concerned Peter, the court had credibility concerns.
His evidence and cross-examination of his affidavits were
contradictory, he was evasive in testimony, and he couldn’t
explain why his lawyer wrote the buy-out letter.254 Kevin’s
evidence was largely unchallenged, and the court took the view
that because Kevin undertook significant renovations and
capital upgrades to the property, it was nonsensical he would
incur costs if the property was not his. Therefore, the court
concluded that Peter’s actual intent was to gift a half-interest in
the property to Kevin and that presumption of a resulting trust
was rebutted by Kevin, leaving the property as it remains in
joint tenancy between Peter and Kevin.

Inter Vivos Transfer – Playford v. McRae, 2024 – ON

Just under two years before his father’s death, Bruce McRae
received funds from him totalling $736,000; a $98,000 cheque;
$500,000 from an investment account; and 89 separate e-
transfers from his account totalling $178,000. The Applicant/
sister of the daughter of the deceased claimed the inter vivos
transfers were void because they were subject to resulting trust
and submitted her brother must have exercised undue
influence.255

252. In a May 29, 2019 email, Peter and Phyllis alerted Kevin of a house for sale,
stating they “really like this house and property, you can move in when you
get rid of yours???”; In a September 4, 2019 email from Peter and Phyllis to
Kevin they write “Hey Kev, you should look at 882 Borebank ... perhaps buy
this and get out from yours, keep yours for rent...”; In an April 5, 2021 email
Peter and Phyllis also wrote to Kevin claiming “look after your property the
way you do, but, your choice Kev, you could try a rental for a awhile!”

253. Koziey, supra, footnote 245, at para. 22.
254. The court also reviewed the nonsensical evidence that Peter and Phyllis did

not sign gift letters regarding the $300,000 they gave to Kevin and that
Peter’s signatures on the letter constituted fraud. This was in the face of
unchallenged opinion evidence of a certified document examiner retained by
Kevin who testified that the signature on the gift letter purporting to be
Peter’s signature is genuine.

255. Playford v. MacRae, 2024 ONSC 5374 (Ont. S.C.J.) [McRae], at paras. 1-3.
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The Application was allowed in part; two of three
transactions were held not to be valid inter vivos transfers and
evidence of them were insufficient to rebut the presumption of
resulting trust. The transaction of $500,000 was held to be a
valid inter vivos gift with credible evidence existing to show the
father intended to gift the funds.256

The court looked at the decision in Foley v. McIntyre,257 to
determine what constitutes a valid inter vivos gift,258 and held
that two presumptions can apply: the presumption of resulting
trust and the presumption of undue influence. If either
presumption applies, common law requires corroborating
evidence to rebut the presumption. The court then looked at
caselaw examples of corroborating evidence including post-
transfer conduct of a parent, where that is relevant to the
parent’s intention to make a gift;259 written confirmation from
the donor that the money was a gift;260 and while not required
in every case, evidence that the parent received qualified,
independent advice. In McRae, the court focused on credibility
issues with the son and his evidence. Importantly, the court
heard evidence of the father’s dementia and memory loss at the
time of the transaction and how the son downplayed the severity
of his father’s cognitive issues. At times, the son’s evidence was
inconsistent with the medical records in evidence and at other
times, his evidence was inconsistent with what seemed
reasonably probably in the circumstances.261

Where it concerned the $98,000 cheque, the evidence
demonstrated the father’s intention for this money to be a
loan. The son’s evidence was insufficient to rebut the
presumption since the evidence showed the father had a
history of giving gifts to his children, but not this large.262

The $500,000 cheque, however, was executed following written
instructions and there was a gift letter. On the e-transfers

256. Supra, at para. 6.
257. 2015 ONCA 382 (Ont. C.A.), additional reasons 2015 ONCA 507 (Ont.

C.A.) [Foley].
258. Supra, at para. 25 where it was held that “a valid inter vivos gift is one that is

intended to take effect during the lifetime of the donor. It consists of a
voluntary transfer of property to another with the full intention that the
property will not be returned. Establishing a gift requires an intention to
donate, sufficient delivery of the gift and acceptance of the gift”.

259. Pecore, supra, footnote 1.
260. Pecore, supra, at para. 104.
261. McRae, supra, footnote 255, at paras. 24-36.
262. Supra, at paras. 41-42.

2025] The Complexities ofJoint Ownership in Canada 177



totaling $178,000, the court established that some of the funds
were reimbursement for expenses incurred, however, the
remaining funds were not valid inter vivos gifts and that no
evidence existed to corroborate the son’s assertion that the
money was a gift.
In the end, the court found the relationship between the son

was not characterized by dependency, nor a potential for
dominance and, therefore, the presumption of undue influence
did not apply.

Inter Vivos Transfer (Testamentary Undue Influence) –
Riben Estate, 2023 – SK

The deceased left an estate that became the subject of
litigation between her two sons Paul and Carl. She had also
executed an inter vivos transfer of land to the respondent son
and had previously executed two wills in 2021, one on April 21,
and another on July 20. The April Will provided a fair and
equitable distribution of Judy’s assets among her children. The
July Will, however, was drafted primarily for the benefit of Carl.
At the time of drafting this Will, the deceased had been battling
cancer and was on medication that allegedly impaired her ability
to handle her day-to-day affairs. At issue was whether Paul (the
“Applicant”) had standing to bring an application, the legal
process and test to have a will proven in solemn form, and
whether the applicant has adduced sufficient evidence to raise
questions about undue influence. In Riben, the court denied the
application for proof of the July Will in solemn form and ruled
the executors were entitled to apply for probate of the July Will.
The Court reviewed what constitutes undue influence in an

application to have a will proven in solemn form and the types
of evidence that should be examined when determining the
presence of suspicious circumstances that may lead to a finding
of evidentiary foundation for testamentary incapacity. Here, the
court looked at caselaw including the decision in Grosiak v.
Grosiak Estate,263 and provided five guidelines which are useful
in directing a court’s inquiry in determining the potential for
undue influence upon a testator.264

263. 317 Sask. R. 254, 2008 SKQB 232 (Sask. Q.B.) [Grosiak].
264. Including: (1) any issue related to the testator’s vulnerability as a result of

mental capacity to pain, drugs or illness must have a close temporal
connection to the execution of the will; (2) the circumstances leading up to
the preparation of the will should be examined and need not have as close a
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In deciding whether a significant change in beneficial interest
could lead to a perception of undue influence, the court
concluded that “a testator is free to make their own decisions
of their own volition in their will, and the fact that they may be
elderly or infirm during the time they alter the will does not ipso
facto lead to an evidentiary foundation whereby a trial judge
could find undue influence in the making of a will”.265 The
court looked at Judy’s mental capacity during the execution of
the July Will and found there was no evidence of Carl taking
advantage of her vulnerable state to exert undue influence and
therefore, there was no evidence which, if accepted at trial,
would prove undue influence.
Before concluding, the court looked at whether the Applicant

had established the necessary foundation to support a genuine
issue requiring trial. Here, the court focused on the
uncontroverted evidence that the Applicant brought his claim
exactly one day after the execution of the April Will and held
that “it is a common-sense proposition that this action would
logically have a major effect on Judy’s distribution of assets in
the will. Therefore, the fact that he received less in the July Will
than the April Will is not suspicious at all when the timing of
the lawsuit is taken into consideration”.266 The court therefore
denied the application for proof of the July Will in solemn form.

Joint Tenancy (Resulting Trust) – Northcott v. Dupres, 2024
– NS

The case of Northcott v. Dupres267 dealt with an application
for a declaration that proceeds of sale of a mobile home were
held in trust. In this case, a mother’s children from another
relationship challenged her transfer of the mobile home to her
son. The issue before the court was whether Ernie rebutted the
presumption of resulting trust arising from Richard’s gratuitous

temporal connection as the inquiry into the testator’s vulnerability as a result
of mental incapacity; (3) an examination of the relationship between the
testator and the individual who stands to benefit from the will including any
evidence that the individual kept the testator apart from others or had the
opportunity to control their movements; (4) is a new will or other
testamentary document a significant change from previous testamentary
documents?; (5) if so, does the new document make testamentary sense an/or
is there a known valid reason for any change?

265. Riben v. Riben, 2023 SKKB 72 (Sask. K.B.), at para. 63.
266. Supra, at paras. 91-92.
267. 2024 NSSC 149 (N.S. S.C.) [Northcott].
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transfer of ownership to him. The court held that while the
presumption of resulting trust arose, it was rebutted by the son.
Richard and Patsy Dupres married in 1973 and had a son,

Ernie, in 1979. Ernie spent his entire life with his parents.
Richard died in 2004, and Patsy died in 2022. Ernie argued that
his father gave him the mobile home provided that his mother
could live there as long as she wanted. After Patsy died, Ernie’s
half-sister (Patsy’s from another marriage) contacted him to say
she and his other half siblings were entitled to share in the
proceeds of the sale of the mobile home.
There was an assumption that the property had been

transferred to Ernie by Patsy in 2022, however, no evidence
was adduced in support of this assumption. In fact, no
documents of a gratuitous transfer or witnesses to any
conversation existed. The applicants also did not advance any
alternative arguments. Ernie’s evidence was that his father gave
him the mobile home before he died in 2004. The question was
whether the mobile home came to him for his benefit or if it
was subject to a resulting trust in favour of the estate of
Richard Dupres.268

Richard purchased a mobile home in 1999. He had previously
drafted a document in 1990 which purported to be a will. After
he was diagnosed with cancer, he made typewritten revisions
indicating that he wished to leave his estate to his wife and if
she dies, to Ernie. This document was never probated or proven
as a will. Ernie’s evidence was that Richard wrote a
memorandum after his diagnosis which indicated Richard’s
intention to gift the mobile home to Ernie. Unfortunately, Ernie
had previously given this document to the Taxi Commission
because it also referred to the transfer of Richard’s car and
license to Ernie. This document was not found.269

There was no evidence of a change of the land lease into
Patsy’s name, however, in 2004 Ernie began paying municipal
taxes. After Patsy moved into long-term care in 2022, Ernie had
to change the land lease which triggered a change in costs and
meant repairs had to be done. Ernie could not afford the cost of
Patsy’s care and the extra costs of the mobile home, so he sold
it on August 3, 2022, for $164,000. On August 30, 2022, Patsy
died.
While Ernie’s evidence was that Richard gave him the mobile

home, he had nothing to corroborate this. His statement that his

268. Supra, at para. 6.
269. Supra, at paras. 11-12.
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‘father gave it to him’ runs up against section 45 of the Evidence
Act,270 and the court held that “there must be corroborative
evidence or in other words, something to back it up. The only
witnesses of that intention ... are dead. The memorandum that
Ernest Dupres says that his father wrote is nowhere to be
found.”271 The court reviewed the decision in Re McCarthy,
where O’Hearn, Prob. Ct. J. considered how the corroborative
evidence as required by the Evidence Act should be treated,
including:

a) Corroboration is of no avail if the claimant’s story is not
believed;

b) A mere scintilla of corroborating evidence is not
sufficient;

c) Evidence that is consistent with two views or two
opposing views is not corroboration of either;

d) The corroboration evidence need not be sufficient in
itself to establish the case;

e) The direct testimony of the second witness is unnecessary
for sufficient corroboration; and

f) The corroboration may be afforded by circumstance
alone.

After this review, the court was satisfied that Ernie’s evidence
was internally consistent and consistent with the otherwise
proven facts. The court accepted Ernie’s evidence as truth and
was of the view that Ernie was not evasive or argumentative on
cross and told his version of the events as he understood
them.272 As a result, the court in Northcott concluded that the
circumstances could be used to provide both the corroborative
evidence required by the Evidence Act and the evidence required
to rebut the presumption of resulting trust. It was therefore held
that:

The presumption of resulting trust has been rebutted by the evidence.
Ernest Dupres was Richard Dupres’ only son. He was substantially

270. R.S.N.S. 1989, c. 154, s. 45.
271. Northcott, supra, footnote 267, at para. 25.
272. Supra, at para. 27.
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younger than the three children of Patsy Dupre, who were Richard
Dupres’ stepchildren. Ernest Dupres lived with his parents since he was
born, lived in that mobile home park since he was 4 years old and lived in
that mobile home from the time it was bought by Richard Dupres.273

Joint Tenancy (Right of Survivorship) – Jackson v.
Rosenberg, 2023 – ON

The decision in Jackson v. Rosenberg274 garnered much
attention. It serves as a cautionary tale for individuals tempted
to use joint tenancy as an estate plan to avoid probate fees. This
case featured two applications which were dealt with together in
one single application and ruling: First, Nigel Jackson (the
“Applicant”) sought a declaration that Lori Rosenberg (the
“Respondent”) held title to his Port Hope home on resulting
trust and that he held 100 per cent beneficial interest. Second,
Lori sought a declaration that she is the beneficial owner. At
issue was the determination of beneficial interest in the home
after Nigel’s act of severing the joint tenancy. The court in
Jackson held that the Applicant had the right to sever the joint
tenancy, creating a tenancy in common. While the Respondent
has a 50 per cent interest in the property, the court declared
that she held this 50 per cent interest on a resulting trust for the
Applicant during his life.
In both applications, the court had the same question: did the

Applicant’s transfer of title of his home from himself as sole
owner into joint tenancy with the Respondent for no
consideration create a resulting trust in his favour, or was this
transfer intended to be a gift?
The Applicant was the long-time romantic partner of the

Respondent’s great uncle. The couple owned a condo together
as joint tenants. The condo went to the Applicant when his
partner died. The Applicant sold the condo and used the
proceeds to purchase a home in Port Hope (the “Property”).
The Applicant was the sole registered owner of the Property,
and the Respondent made no financial contribution to the
purchase. In February of 2012, the Applicant transferred the
Property into joint tenancy with the right of survivorship to the

273. Supra, at para. 40.
274. 2023 ONSC 4403 (Ont. S.C.J.), additional reasons 2023 ONSC 6210 (Ont.

S.C.J.), affirmed 2024 ONCA 875 (Ont. C.A.), additional reasons 2025
ONCA 48 (Ont. C.A.) [Jackson].
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Respondent. In September of 2020, the Applicant instructed a
lawyer to sever the joint tenancy.275

According to the Applicant, he only intended to leave the
Respondent an interest in the Property upon his death. There
was no issue concerning the transfer until August of 2020. At
this time, the Respondent’s husband visited the Applicant and
informed him they were planning to upgrade the property and
sell it. Once sold, they would buy a two-storey home on a golf
course and allow the Applicant to live with them. This scared
the Applicant who became worried he would be forced out of
his home. As a result, on September 22, 2020, he asked a real
estate lawyer to sever the joint tenancy and covert title into a
tenancy in common, so if he died before he registered ownership
of his home, the Respondent would not receive the entire
home.276

The Respondent argued that the transfer was an
unconditional gift, made by the Applicant during his
lifetime.277 The Applicant argued this was not a gift and the
transfer was a resulting trust with beneficial ownership being
retained by him. The court noted that the transfer was
gratuitous and therefore, the presumption of resulting trust
applies. In its analysis the court looked to Pecore at paragraph
56 and held that the most important evidence of intention is
evidence contemporaneous to the transfer. Importantly, the
court also looked to the decision of Andrade v. Andrade,278 and
held that the question for the court is intention of the grantor
and not the ‘common intention’ of the parties.279

The Respondent had the onus of satisfying the three
conditions of a gift.280 The court, however, noted that “Mr.

275. Supra, at paras. 6-19; see also, supra, at para. 25 where the court notes that
the Applicant signed an Acknowledgement and Direction to allow the lawyer
to transfer property. The Land Transfer Tax Statement indicated the transfer
was made for nominal consideration ($2.00). The explanation for the
nominal consideration was that it was a gift. The direction stated, “we
further instruct you to effect such Transfer as a gift on the basis that no
consideration is passing between the parties in any manner whatsoever”. The
Applicant says these documents were never explained to him.

276. Supra, at paras. 27-30.
277. She also argued that she was already named as a beneficiary in the

Applicant’s will and that “the inter vivos and joint tenancy allowed for the
transfer of any interest without probate fees.”

278. 2016 ONCA 368 (Ont. C.A.), additional reasons 2016 ONCA 507 (Ont.
C.A.) [Andrade].

279. Supra, at paras. 41-43.
280. Intention of the donor to make a gift, without consideration or expectation
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Jackson is clear that his purpose in transferring the property to
Ms. Rosenberg was to give her whatever equity was left in the
home after he died,” but also, to avoid probate fees when the
property was transferred to her after he died (which was
consistent with his 2005 Will in which the Respondent was the
sole beneficiary).281 The court felt it was relevant that the
Respondent never lived in the Property and had no intention to
do so during the Applicant’s lifetime. Most importantly though,
the court held that in considering evidence of intention at the
time of the transfer, it must consider not only whether a gift
was intended, but the nature of the gift. Here, the court was
satisfied of the Applicant’s intention to gift the right of
survivorship. It was therefore held that the Applicant did not
intend to gift the Property during his lifetime and intended to
retain control of the Property throughout his life.282

Interestingly, the court held that the presumption of resulting
trust was partially rebutted. This was because while the evidence
showed that the Applicant intended for the Respondent to hold
her interest in the Property in trust for him during their joint
lives, it was also his intention that, should he predecease her, she
should take the benefit of the Property.
To support this holding, the court looked at the law and

jurisprudence regarding the right of survivorship. Importantly,
the court referenced the decision in McKendry v. McKendry,283

which held that an inter vivos transfer of the right of
survivorship is properly characterized as a gift, even though
there is the possibility that the severance of the joint tenancy
could rob this gift of any value. In Jackson, the court recognized
that the Applicant gifted the right of survivorship, which he
could not revoke, but notably until he dies, he retains all rights
and interests in the Property during his life and is free to
encumber or sell the Property as he chooses.
The court also recognized that under Manitoba and BC law,

the Applicant was free to sever the joint tenancy. In
Saskatchewan and Alberta, however, once the right of
survivorship is gifted, the transferor cannot sever the joint

of remuneration; acceptance of a gift by the donee; and sufficient act of
delivery or transfer to complete the transaction.

281. Andrade, supra, footnote 278, at para. 46.
282. Supra, at para. 50; also, at para. 54 where it was held that “the fact that Mr.

Jackson did not intend his gift to take effect until he died does not change the
fact that the gift of the right of survivorship is an inter vivos and immediate
gift”.

283. McKendry, supra, footnote 93.
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tenancy. It was the court’s view that in Ontario, the Court of
Appeal had yet to weigh in on this decision post-Pecore. As a
result, the court adopted the approach taken in Manitoba and
BC which it held was consistent with the law in Ontario
concerning the severance of joint tenancy.284

In conclusion, the court in Jackson held that:

Severance of the joint tenancy eliminates Ms. Rosenberg’s right of
survivorship with respect to Mr. Jackson’s 50 per cent share, but Mr.
Jackson cannot revoke the right of survivorship with respect to Ms.
Rosenberg’s 50 per cent share. When Mr. Jackson dies, his 50 per cent
share of whatever equity remains in the Port Hope Property will become
part of his Estate and will be distributed according to the terms of his
Will. When Mr. Jackson dies, Ms. Rosenberg’s 50 per cent share of
whatever equity remains in the Property will pass to her in accordance
with the intention of the original February 29, 2012, transfer.285

Joint Tenancy (Right of Survivorship) – Jackson v.
Rosenberg, 2024 – ON

Ms. Rosenberg appealed the Ontario Superior Court of
Justice decision in Jackson v. Rosenberg,286 arguing that once
gifted, the right of survivorship could not be taken away from
her, even in part. Mr. Jackson agreed with the decision but
maintains that the entire right of survivorship ended with
severance (he did not cross appeal). The appeal was
dismissed.287

Interestingly, the court held that:

[12]xxxSince, as both parties contend, a right of survivorship only flows
from an interest as a joint tenant, there was no basis for the application
judge’s finding that the right of survivorship remained in effect as to a
50% interest in the property after the 2020 transfer. I would invite
submissions on whether variations are required to the application judge’s
judgments to delete any reference to Ms. Rosenberg continuing to have a
right of survivorship after the severance of the joint tenancy.

284. See for example, the decision of Justice MacLeod-Beliveau in Thompson v.
Elliott Estate, 2020 ONSC 1004 (Ont. S.C.J.), additional reasons 2020 ONSC
1822 (Ont. S.C.J.), at paras. 48-50 which held there is no issue in unilaterally
severing a joint tenancy however this must be done before a person dies and
cannot be done in a will or testamentary document.

285. Jackson, supra, footnote 274, at para. 126.
286. 2024 ONCA 875 (Ont. C.A.), additional reasons 2025 ONCA 48 (Ont. C.A.)

[Jackson 2024].
287. Supra, at para. 8.
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In the appeal, two important conclusions were reached: First,
the application judge did not err in determining the effect of the
transfer; and, second, the application judge did not err in
determining that Mr. Jackson retained the right to sever. The
Court of Appeal held that no binding contract existed
concerning how Mr. Jackson would dispose of his property
upon his death and that there was no merit to the argument
that the transfer was an attempt to leave the home to Ms.
Rosenberg on death while avoiding probate fees and as a result,
would not have exposed her to capital gains tax unless he
intended a gift.288 The Court ruled there was no evidence to
support this as there was no evidence Mr. Jackson ever
considered capital gains tax exposure.
In determining whether there was a gift, the Court held that it

is the intention of transferor alone that counts.289 Here, the
Court held that the legal conclusion there was a gift of the right
of survivorship but that all other rights relating to the joint
tenancy interest in Ms. Rosenberg’s name were held in trust by
her for Mr. Jackson is the correct conclusion. This was because
there was a gratuitous transfer which, pursuant to Pecore raised
the presumption of resulting trust. Showing that a gift was
intended only partially rebuts the presumption, and what is to
be determined is solely what remains of the property upon death
of the transferor.290 This proposition is supported by authorities
such as Bergen v. Bergen,291 which rejected the proposition that
these situations constitute a gift of an immediate beneficial
interest in the property itself.292 The Court also reviewed the
decision in MacIntyre v. Winter,293 a case where the appellant
purchased homes with his own funds and placed them in joint
tenancy with respondent. The trial judge found the appellant’s
intention was for the respondent to receive homes on death and

288. Supra, at para. 38 which held that “Ms. Rosenberg’s counsel submits that
putting an interest in the name of Ms. Rosenberg exposed her to capital
gains taxes if the home was sold during Mr. Jackson’s lifetime; the
implication of the argument is that Mr. Jackson would not have created that
exposure for Ms. Rosenberg unless he intended to gift her a current
beneficial interest in the home as well as the right of survivorship”.

289. Andrade, supra, footnote 278, at para. 63.
290. Jackson 2024, supra, footnote 286, at para. 44 where the court states that

“[t]he result is a gift only of the right of survivorship, not of any rights
exercisable during the transferor’s lifetime. The latter rights are held in trust
for the transferor”.

291. 2013 BCCA 492 (B.C. C.A.) [Bergen].
292. Supra, at paras. 36 and 42.
293. (2021), 158 O.R. (3d) 321, 2021 ONCA 516 (Ont. C.A.).
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this was sufficient to entirely rebut the presumption of resulting
trust with respect to all rights arising from their sale during their
joint lives, such as the right of the appellant to receive what he
paid for the purchase. The Court ruled this was an error.
Regarding severance of the joint tenancy, Ms. Rosenberg

submitted that if the effect of the transfer was a gift of right of
survivorship, it must follow that Ms. Jackson could not sever
the joint tenancy. She also argued Ontario property law does
not allow for a right of survivorship to exist in the absence of a
joint tenancy. The Court, however, ruled the application judge
was right to find Mr. Jackson maintained the right to sever the
joint tenancy after the 2012 transfer even though to do so would
end the right of survivorship.294 The Court provided three
reasons for this conclusion: First, it is inherent that in a joint
tenancy, each joint tenant has the unilateral right to sever it at
anytime, thereby ending the right of survivorship. Second, the
right of survivorship is entirely contingent on there being no
severance, “that is the very nature of the right”.295 Third, the
nature of the gift itself in accordance with Pecore, in that the
gift of the right of survivorship is only what remains when the
transferor dies. In Pecore that meant the transferor was free in
the meantime to dissipate the jointly held bank account.296

Like the application judge, the Court did not view the
Thorsteinson Estate decision as reflecting the law of Ontario to
the extent it holds, that after gifting a joint tenancy interest that
includes a right of survivorship, the donor cannot sever the joint
tenancy. Rather, it was held that unlike Ontario, s. 156 of
Saskatchewan’s Land Titles Act, 2000,297 prevents a joint tenant
from unilaterally effecting a transfer to sever a joint tenancy.
Hence, a joint tenancy can only be terminated in Saskatchewan
by written agreement of the joint tenants or a court order.

294. Supra, at para. 51.
295. Supra, at para. 55, citing Hansen Estate, supra, at para. 32 which held “The

right of each joint-tenant is a right by survivorship only in the event of no
severance having taken place of the share which is claimed under it”.

296. This reasoning applied to land in Simcoff and cases that followed it: Simcoff,
supra, footnote 250, at para. 64; see also Bergen, supra, footnote 291, at
paras. 40-41; McKendry, supra, footnote 93, at paras. 27-30; and Herbach v.
Herbach Estate (2019), 28 B.C.L.R. (6th) 360, 2019 BCCA 370 (B.C. C.A.),
at para. 37 where the court observed that an inter vivos transfer of a right of
survivorship is properly characterized as a gift “even though there was a
possibility that severance of the joint tenancy could rob the gift of any
value”.

297. S.S. 2000, c. L-5.1.
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Likewise, the decision in Pohl also did not undermine the result
reached. In that case two rigid positions were rejected: I) that a
gift of a joint tenancy interest always preserves the donor’s right
to sever; and, ii) that such a gift never allows the donor to
sever.
Finally, both parties submitted that the application judge

erred in concluding that the right of survivorship could continue
in effect as to a 50 per cent interest in the property if a joint
tenant ceased to exist. The Court invited parties to make written
submissions as to whether any changes to the formal judgments
of the application judge are appropriate because of his
erroneous holding that any right of survivorship subsisted
following the 2020 transfer.
In 2025, the Court of Appeal provided its supplementary

reasons based on this invitation. Those reasons are found in
Jackson v. Rosenberg 2025 ONCA 48 (Ont. C.A.). In that
decision, the Court accepted Mr. Jackson’s further submission
which asked the Court to revise the formal judgment and
implement an order vesting 100 per cent of the beneficial interest
in the property in him. The Court went on to hold that, “Mr.
Jackson, as the beneficiary of a resulting trust over the 50%
share of the property held in Ms. Rosenberg’s name, is entitled
to demand that she comply with her duties as trustee. It is the
very essence of the duty of a person holding property on
resulting trust to return legal title to the original owner.”298

In further submissions, Ms. Rosenberg did not raise any
reason why she should not have to return title other than to
contest the finding of resulting trust. As a result, the Court
granted the relief sought in Mr. Jackson’s further submission,
effectively varying the formal judgments to add language
providing for a vesting order.

Joint Tenancy (Right of Survivorship) – Rae v. Rae, 2023 –
ON

The decision in Rae v. Rae299 concerned an application for
directions in the estate of Mary Frances Rae, and a
determination of whether beneficial ownership of her Oakville
Property passed to the respondent by right of survivorship or
results back to her estate. Mary’s son Bruce (the “Applicant”)
brought the application against her sister Patricia (the

298. Jackson v. Rosenberg 2025 ONCA 48 (Ont. C.A.), at para. 10.
299. 2023 ONSC 4707 (Ont. S.C.J.) [Rae].
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“Respondent”). At issue was whether there was sufficient
evidence to rebut the presumption of resulting trust. The court
in Rae held that there was.
In October 2004, Mary transferred her Oakville property (the

“Property”) into joint tenancy with the Respondent for the
nominal consideration of $1.00. While the Applicant argued this
was a gratuitous transfer between a parent and adult child and
subject to a resulting trust, the Respondent argued there was
clear evidence of Mary’s intention and pointed to the transfer
document and the evidence of Mary’s friend and solicitor.300

The court in Rae reviewed the law including the decision in
Pecore as well as Falsetto v. Falsetto,301 which held that evidence
of intention must be clear, convincing and cogent.302 The court
learned that the 2004 transfer was executed by Mary’s former
solicitor who passed away in 2012. His practice was purchased
by a solicitor who prepared Wills for Mary in 2011 and 2016.
Despite the inability to produce the first solicitor’s file, the court
was of the view there was sufficient evidence that Mary’s
intention was to gift joint interest in the Property.
The court therefore accepted the Respondent’s affidavit

evidence which set out the circumstances leading up to the
transfer. This evidence was corroborated by the transfer
document,303 and the evidence of Mary’s solicitor and
longtime friend and neighbour, Mrs. Oosterhoff.304 The
solicitor’s evidence was also that Mary told him the
Respondent had foregone career pursuits to live at the
Property with Mary and care for her parents until each of
them passed away.

Joint Tenancy (Partition) – Collins and Poirier v. Woodburn,
2023 – PEI

In Collins and Poirier v. Woodburn,305 the petitioners and

300. Supra, at paras. 7-8.
301. Falsetto, supra, footnote 62, at para. 27.
302. But also, that the parent intended to gift the property to the child, the child

accepted the gift, and the transaction was completed by a sufficient act of
delivery or transfer of property.

303. Which itself explained the $1.00 consideration as: “other: Transfer from
mother to mother and daughter as joint tenants”.

304. Although not contemporaneous, the neighbor discussed how Mary told her
many times that she wanted her daughter to have her home and the solicitor
explained that in preparing Mary’s Wills, she unequivocally stated her
intention in giving joint ownership.
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respondent jointly owned a cottage property in rural Prince
Edward Island (“PEI”) for approximately 20 years. Over the
course of time, the parties experienced differences concerning
their contributions to the maintenance and improvement of the
property and the time each could spend there. As a result, the
petitioners sought a just and equal partition of the property,
proposing the property be set off to them upon payment of a
sum to the respondent. The respondent, however, took the
position that the property was indivisible and must be
partitioned but proposed setting the property off to himself,
selling it, or establishing a time-sharing arrangement. In Collins,
the court granted the partition with the property being set off to
the partitioners. They were required to pay the respondent half
the value of the property.
The property is a small piece of land bordering Lakeside

Beach in PEI which the petitioner’s parents purchased and built
a cottage on. The petitioner grew up in a basement apartment
with his parents and referred to the cottage as their “first family
home.” From 1972 to 2002, the cottage was extensively used by
his family. The respondent was the best friend of the petitioner’s
and a frequent guest at the cottage. In late 2001, issues arose
concerning the private mortgage which the father of the
petitioner was unable to remedy. The petitioner and the
respondent hatched a plan to purchase the cottage and split
the costs evenly. A mortgage was arranged and each party
contributed $300 per month towards the costs.306

By 2007, the petitioner indicated to the respondent that he
would like to buy out his interest in the cottage, however, the
respondent declined. The respondent acknowledged that he
owed the petitioner money on several occasions for expenses
related to the maintenance of the cottage. By August 2020, the
petitioner advised the respondent that the arrangement was not
working for him anymore and wanted to buy him out. Their
failure to agree on a resolution led to the within action before
the Supreme Court of PEI.307

The court looked at the law surrounding a petition for
partition, specifically the Real Property Act,308 and s. 35 of that
Act which addresses partition of land that is indivisible. The

305. 2023 PESC 23 (P.E.I. S.C.), additional reasons 2023 PESC 29 (P.E.I. S.C.),
affirmed 2024 PECA 9 (P.E.I. C.A.) [Collins].

306. Supra, at paras. 4-10.
307. Supra, at paras. 14-16.
308. R.S.P.E.I. 1988, c. R-3.
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court also reviewed the PEI Court of Appeal decision in
Montgomery v. Mercer,309 which held that by virtue of s. 35,
where the property is not capable of division, the court could set
off the whole estate to one party who will accept it. As part of
the court’s analysis, caselaw and statutes from other jurisdictions
was reviewed.
In Collins, Justice Campbell concluded that the property was

indivisible, and that partition was necessary. The court in its
analysis reviewed the parties’ contributions to the property, their
connection to it, and their use of it. The court accepted the
appraised value of the property provided by the petitioners and
determined the respondent owed them unpaid expenses. After
accounting for these expenses, the respondent was provided with
$76,073.

Joint Tenancy – Ostafichuk v. Sanders, 2023 – SK

The decision in Ostafichuk v. Sanders310 offers a cautionary
tale regarding the transfer of property in joint tenancy for estate
planning purposes. Carol Ostafichuk transferred various
properties she owned into joint tenancy with her daughters
Denise and Ellen.311 Here, the court acknowledged that she
specifically transferred title to two quarters of farmland into
joint tenancy with Ellen and seven other parcels (including the
home quarter where she lived) into joint tenancy with Denise.
After unpaid tax liabilities led to two of the quarters being sold,
net proceeds from the sale of the properties were held in trust
upon agreement of the parties or a court order. Carol then
commenced an action against her daughters, seeking orders
transferring title of the lands back into her name as sole owner
and releasing the trust funds to her.312

What started as a straightforward resulting trust claim by
Carol against her daughters turned into an assortment of actions

309. 2017 PECA 8 (P.E.I. C.A.).
310. 2023 SKKB 285 (Sask. K.B.) [Ostafichuk].
311. Supra, at para. 7 where the court acknowledged that she specifically

transferred title to two quarters of farmland into joint tenancy with Ellen
and seven other parcels (including the home quarter where she lived) into
joint tenancy with Denise.

312. Carol asserted that the lands were subject to a resulting trust for her benefit
and that she had transferred them into joint tenancies with her daughters for
estate planning purposes and for no consideration. In the alternative, she
sought an order under The Partition Act, 1868, 31 & 32 Vic, c 40, severing the
joint tenancies.
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that only complicated matters between the parties and also
involved claims against one daughter from her former spouse
and two brothers that she agreed to share the proceeds of sale
within the context of financial assistance they provided to her.
The issue of resulting trust was partially settled by way of an

agreement between Carol and Ellen. The defendant’s ex-spouse
however, commenced a family law proceeding against her
seeking division of family property including his interest in the
proceeds of sale. To this end, he registered a certificate of
pending litigation against the lands. An order for partition and
sale of the lands held with the defendant was granted.
The Court concluded that Michael and Ellen are entitled to

default judgment against Denise and to payment of funds out of
court based on their agreements with Denise. The court found
that these agreements created express trusts over Denise’s share
of the sale proceeds. The claims of Denise’s ex-spouse were
dismissed as he did not have a proprietary interest in the
property nor the proceeds thereof until a resolution of an
ongoing Family Law action. The court also rejected the ex-
spouse’s request for declarations regarding the nature of the
debts and his interest in the funds in court, emphasizing that his
certificate of pending litigation did not confer priority over the
claims of Denise’s creditors.313

Joint Tenancy (Fraudulent Concealment) – Walker v.
Hunter, 2024 - SK

The decision in Walker v. Hunter314 concerned a dispute
between siblings over their entitlement to farmland once owned
by their father, David Hunter, and mother, Gloria Hunter.
David and Gloria had six children, four of which are the
appellants and one of which is a respondent while the sixth
predeceased the other five. The farmland in question was
transferred into joint tenancy with three of the children. The
surviving tenant received the land through right of survivorship.
However, as is often the case, the siblings claimed they were
wrongfully disinherited by the brother who became sole
titleholder. They alleged the brother held the land in trust for
the siblings and sought relief which included the cancellation of
current land titles and the issuance of new titles in the name of

313. Ostafichuk, supra, footnote 310, at paras. 44-104.
314. 2024 SKCA 34 (Sask. C.A.), leave to appeal refused 2024 CarswellSask 480

(S.C.C.) [Walker].
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their mother’s estate, damages, and an accounting in the estates
of both parents. In Walker, a Chambers judge dismissed the
originating application, including the application for an
accounting. The Saskatchewan Court of Appeal, however,
allowed the appeal in part, dismissing the trust claim but
allowing the application for an accounting.
At issue was whether the Chambers judge erred in her

determination of the test for fraudulent concealment under s. 17
of Saskatchewan’s The Limitations Act, and whether the
Chambers judge erred in dismissing the entire originating
application.
After the death of David, Gloria, and Lorne (the sixth child),

the surviving tenant (Bruce) acquired title to the farmlands. On
April 1, 2008, he transferred title of the farmlands into joint
tenancy with himself and Lorne’s surviving former wife. On
February 22, 2018, more than nine years after the transfers, the
four remaining siblings filed an originating application seeking
relief against Diane and Bruce in both their personal capacities
and against Bruce in his capacity as an executor of the estates of
David and Gloria.315

On April 7, 2021, Bruce and Diane applied pursuant to Rule
7-1(2) and 7-1(3)(a) of the Queen’s Bench Rules for an order that
the originating application be struck out on the grounds that the
action was commenced outside the limitation period. The
Chambers judge found there was no evidence of fraudulent
concealment as the appellants alleged and that the two-year
limitation period had expired.316

The Chambers judge did not decide as to whether there was a
resulting trust but only found that if there was, it was
discovered by the appellants outside of the limitation period.
The appellants took no issue with this conclusion but rather
argued that the Chambers judge erred in law when deciding the
limitation period was not suspended because of fraudulent
concealment. The Chambers judge concluded there is a two-part
test for fraudulent concealment that requires: (1) abuse of a
confidential or fiduciary relationship; and (2) deliberate con-
cealment of facts establishing an element of unconscionability in
the special relationship.317

315. Supra, at paras. 3-4.
316. Supra, at para. 5.
317. See M. (K.) v. M. (H.), 1992 CarswellOnt 841, (S.C.C.); Giroux Estate v.

Trillium Health Centre, 2005 CarswellOnt 241 (Ont. C.A.), additional
reasons 2005 CarswellOnt 721 (Ont. C.A.); P. (W.) v. Alberta, 2013 ABQB
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The Court of Appeal concluded that the Chambers judge did
not err in her finding that the limitation period had not been
suspended by operation of section 17 of the Limitations Act,
since there was no evidence to point to wilful concealment. The
Court held that the Chambers judge did, however, err in striking
out the originating application as the issue of an accounting for
the estates was not before her.
Leave to appeal to the Supreme Court of Canada was denied.

Joint Ownership and Undue Influence – Sandu v. Sandu, 2023
– BC

While not a joint tenancy decision, the case of Sandu v.
Sandu318 details an older adult couple who were able to restore
title to the home by setting aside the transfer due to the undue
influence of their son.
In February of 2016, Nirmal and his wife Swaran Sandu

transferred their Surrey property to their youngest son, Raval.
This was their only substantial asset and purportedly a gift for
no consideration. The couple later requested that Raval transfer
title back, however he refused. As a result, the couple sought a
declaration that the property is owned by them; an order that
legal title be transferred back to them; and damages against
Raval for ‘profits’ he derived from the property when title was
in his name.
Notably, Nirmal (aged 91) and Swaran (aged 88) had no

formal education and did not speak English. They were also
formally illiterate in their mother tongue of Punjabi and were
dependent on family members for assistance with financial
transactions.319 The transfer was executed by a Punjabi-speaking
lawyer along with a standard form ‘joint retainer’ letter. At all
times, Raval was involved in this process.
In December 2016, Raval and his common-law spouse

secured a $500,000 line-of-credit mortgage against the property
and used this to purchase another property which was then sold.
Raval collected rent from two basement suites in the transferred
property.
The court reviewed the law pertaining to undue influence,

including the fact that it is unnecessary for undue influence to

295 (Alta. Q.B.), affirmed 2014 ABCA 404 (Alta. C.A.), leave to appeal
refused 2015 CarswellAlta 757 (S.C.C.).

318. 2023 BCSC 323 (B.C. S.C.) [Sandu].
319. Supra, at para. 5.
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be malicious,320 noting there is a potential for domination given
the nature of the relationship between the parties (including
parent and child).321 Importantly, the court also looked at the
receipt of independent legalxadvice,322 holding that a
practitioner will generally need to give informed advice on the
merits of the transaction, including that the adequacy of such
advice is measured against two branches in Cowper-Smith.323

In this regard, notably, equity renders a transaction facilitated
through undue influence voidable.324

In this case, the court concluded that the presumption of
undue influence arises since the parents were of advanced age,
uneducated, illiterate, and dependent on family.325 The articling
student who assisted the lawyer testified that while email
communications from Raval seeking an “expedient” transfer of
title into his name triggered concerns about the possibility of
undue influence, she did not communicate this to the lawyer
assigned to the transfer.326 It was clear to the court that based
on this evidence, the lawyer took no steps to provide meaningful
independent legal advice.327 The existence of the joint retainer

320. See Halliday v. Halliday Estate, 2019 BCSC 554 (B.C. S.C.), additional
reasons 2019 BCSC 1242 (B.C. S.C.), at para. 215.

321. See Goodman Estate v. Geffen (1991), (sub nom. Geffen v. Goodman Estate)
81 D.L.R. (4th) 211, [1991] 2 S.C.R. 353 (S.C.C.) at 368.

322. Sandu, supra, footnote 318, at para. 61 where the court reviewed the decision
inWoods v. Woods, 2022 BCSC 2269 (B.C. S.C.), at para. 66, which held that
“where the donor is dependent upon the trustworthy guidance and advice of
another person who stands to benefit because of the gift, it will generally be
necessary that they receive independent and informed advice before making
the gift”.

323. Supra, at para. 64, where the court reviewed the decision in Cowper-Smith,
supra, footnote 81, at para. 52 which holds that the two branches are (i)
advice as to understanding and voluntariness (attendance on execution); and
(ii) advice as to the merits of a transaction (the wisdom of entering into the
transaction).

324. Supra, at para. 368.
325. Supra, at para. 75 where the court held that “this case involves a gratuitous

transfer of property by elderly, uneducated parents to the youngest of their
six children. A legal presumption of resulting trust therefore arises which the
donee must rebut by demonstrating, among other things, that the transfer
was willingly made on a fully informed basis and without any undue
influence.”

326. Supra, para. 79.
327. The court concluded, “these complicated concepts are difficult for the

average layperson to understand, let alone two elderly, functionally illiterate
clients with no formal education. The purported recommendation that the
clients obtain independent legal advice before proceeding further was, in the
circumstances of this case, impractical and meaningless. In any event, the
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letter and the fact that Nirmal and Swaran signed it upon
request did not constitute adequate independent legal advice for
the purposes of rebutting the presumption of undue influence.
The court concluded that “the transfer was voidable as a matter
of law and must be set aside.” Raval was ordered to
immediately execute and file all documents necessary to
register title to the property back into the name of his parents.

Joint Ownership and Undue Influence – Chung v. Chung,
2024 – BC

In Chung v. Chung,328 an older adult died testate, leaving his
estate equally divided amongst his four children, save for title to
his condo which his son Ken Chung was joint owner on and
investment accounts which Ken was also joint account holder
on. Ken argued that these assets were intended to be gifts while
the plaintiffs, Ken’s three sisters, claimed the assets Ken received
should be held on resulting trust for Raymond’s estate. At issue
was whether Raymond intended to give Ken both legal and
beneficial interest in the condo.
In 1963 Raymond arrived in Canada with his family. His only

son, Ken, was his only child without a formal education and
returned to China in 2000, however, in 2008, Ken returned to
Canada to care for his parents.329 Raymond and his wife Mai
met with a lawyer to write new wills and transfer title of their
condo to Ken.330

The court acknowledged that at the time of property transfer
Raymond was 93 and his wife was 85, “ages at which they could
reasonably anticipate an increasing need for assistance”,331 and
both had mobilization difficulties and Raymond had given up
his driver’s license. However, the court also accepted that none
of Raymond’s sisters lived near the parents and that the parents
were aware that the daughters each owned their own homes in

explanation Ms. Sadioura gave to her clients regarding the meaning of
independent legal advice (as described above) was overly simplistic and
inaccurate.

328. 2024 BCSC 1939 (B.C. S.C.) [Chung].
329. Supra, at paras. 36-42.
330. Supra, at para. 43 where the court acknowledged that “she said she advised

placing the property into joint tenancy with Ken because he would
automatically become sole owner after their deaths, while a bequest of the
property to him in a will could be more easily challenged under the
predecessor legislation to section 60 of WESA”.

331. Supra, at para. 93.
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Vancouver and Richmond. Importantly, the court also looked at
the fact that Ken returned to a city where he had no home and
no employment and accepted Ken’s evidence that he was happy
in China and had no desire to return to Canada but only did so
because his parents asked him to.
There was also no evidence that Raymond or his wife

suffered cognitive decline that would have made them incapable
of understanding the simple explanation of the meaning of a
joint tenancy. Where it concerned the condo, the court held that
“Ken was not present on either occasion when Raymond and
Helen met with Ms. Lai and was in fact in China at the time.
The evidence does not establish a relationship of potential
domination in those circumstances”.332

The accounts were a different story. Evidence indicated that
Ken had been in Canada for five years at this point and was
providing some physical care to Raymond and assisting him
with various aspects of his life.333 In finding that Ken did not
rebut the presumption of undue influence the court recognized
the following: First, there was no evidence Raymond needed
help with his banking, but if he did, Ken could have been given
signing authority without the right of survivorship. Ken may
have been in a better position to rebut the presumption if there
was evidence that Raymond gave instructions about the
accounts and answered any questions about his intention in
Ken’s absence. And finally, that undue influence does not
depend on proof of reprehensible conduct or malicious intent.
Ultimately, the court concluded that:

[167] I find that is the situation here. I do not find any reprehensible
conduct or malicious intent on Ken’s part. He has simply failed to rebut
the evidentiary presumption arising from the nature of his relationship
with Raymond at the relevant time.

Joint Ownership and Undue Influence – McDonald Estate,
2023 – MB

In McDonald Estate v. McDonald, Joseph Kelly McDonald
(the “Applicant”) and Patrick Francis McDonald (the
“Respondent”) were brothers and joint attorneys for their

332. Supra, at para. 150.
333. Supra, at para. 354 where the court recognized that “[h]e describes that

assistance and care as occurring on a daily basis. I find that relationship was
one of potential dominance sufficient to raise the presumption of undue
influence”.
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mother Ruby. The Applicant sought damages from the
Respondent equal to the fair market value of the property
that Pat sold after Ruby transferred it to him. In McDonald, the
Applicant submitted that Ruby lacked both the capacity and
intention to affect the transactions and alternatively, that the
Respondent exercised undue influence over Ruby.334 The court
disagreed with the Applicant on capacity but did find in his
favour concerning intention, undue influence and also, breach of
fiduciary duty.
In August of 2019, Ruby transferred the home quarter of her

property from herself to the Respondent for consideration that
was lower than the estimated market value. Later, cheques
equalling the amount paid by the Respondent and his wife were
issued from Ruby’s account to the Respondent, “effectively
rendering the transfer of the home quarter a gift”.335

Ruby and her husband were dairy farmers who acquired 2
quarter sections of land and a home quarter in Manitoba. They
raised four children on this land (Pat, Kelly, Dale, and Rory).
In 1990, they wound up their farming operation. Archie died in
1993, and Ruby lived on the home quarter until October 2019.
At that time, she transferred the home quarter to the
Respondent and moved into a retirement home.336

The parties disagreed as to the extent of Ruby’s capacity and
abilities, yet appear to agree that by 2020, her abilities were
greatly diminished. The evidence detailed incidences and
examples of Ruby’s cognitive decline including her confusion,
forgetfulness, and inability to manage her affairs.337 The
affidavit evidence of Dr. Waldman also opined that Ruby’s
behaviour at the time of the transfer suggest she lacked the
requisite capacity to manage her own affairs. This evidence,
however, was only given limited weight.338 As a result, the

334. But also, that the Respondent breached his fiduciary duties, or alternatively,
statutory obligations pursuant to The Powers of Attorney Act, C.C.S.M. c.
P97 by assisting Ruby with the transfer of the home and exercising a Power
of Attorney to reissue one of the three reimbursement cheques.

335. Chung, supra, footnote 328, at para. 2.
336. Supra, at paras. 10-11; see also, para. 17 where the court explains the transfer

was for the consideration of $231,860 whereas the estimated value of the
home quarter was $900,000 in August 2019; also, at para. 18 where the court
acknowledged that between September 7 and October 15, 2019, $231,000 was
paid to the Respondent in three cheques written against Ruby’s account.

337. Supra, at paras. 24-25.
338. Dr. Waldman is not a specialist in geriatric psychiatry and did not personally

examine Ruby, nor did Dr. Waldman have access to Ruby’s medical records.
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Applicant failed to meet his onus in proving Ruby lacked
capacity at the time of the transfer and the signing of the
cheques.339

The court could not, however, conclude with sufficient
certainty that Ruby intended to gift the home quarter to the
Respondent. Here, the Respondent held that the onus to prove
a valid inter vivos gift rests with the person receiving the gift and
that the evidence must demonstrate the donor possessed an
unequivocal intention to make a gift.340 While the Respondent
argued that Ruby’s intention to gift can be inferred based on
her telling him on more than one occasion that he could have
the home quarter, the court also considered the Applicant’s
evidence that Ruby “continually expressed an intention to
remain on the home quarter throughout her lifetime”.341

The facts of this case also gave rise to a presumption of
undue influence which the Respondent was unable to rebut.
Here, the court reviewed authoritative caselaw on undue
influence and was satisfied that a potential for domination
existed in the relationship between Ruby and the Respondent.342

They lived together and as Ruby’s health declined, she became
dependent on the Respondent. While the Respondent argued
that independent legal advice was provided, the court did not
agree and accepted that the solicitor was in fact, retained by the
Respondent and had limited interactions with Ruby. Curiously,
the solicitor was also retained by the Respondent following the
transfer to register a mortgage against the home quarter.

339. Chung, supra, footnote 328, para. 30 where the court, referencing Loesner
Estate v. Loesner, [1947] M.J. No. 170, at para. 7 and Fowler Estate v.
Barnes, [1996] N.J. No. 206 (Nfld. T.D.), at paras. 25-28 stated that “a donor
will lack requisite capacity to make an inter vivos gift to a donee when the
evidence shows the donor was incapable of substantially understanding the
nature and effect of the transaction or the terms of the document. When
making its assessment, courts must be weary not to substitute suspicion for
proof of mental incapacity.”

340. Notably, the court looked at the decision in Kessler Estate v. Kessler, 2015
SKQB 369 (Sask. Q.B.), at para. 79 which held that “heightened scrutiny is
warranted, where the donee holds a Power of Attorney over the donor.”

341. Supra, at paras. 43-47.
342. Supra, at para. 57 where the court noted that “Pat, as attorney for Ruby, was

in a position of trust and confidence relative to her. The transfer of the home
quarter to Pat and Irene was a substantial gift. Pat and Ruby were in a close
parent-child relationship.”
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Joint Ownership (Transfer) and Undue Influence –
Abbruzzese, 2024 – ON

In Abbruzzese v. Tucci,343 the daughter of the deceased (the
“Applicant”) challenged the deceased’s 2016 Will on the grounds
she lacked the requisite capacity and was subject to undue
influence at the hands of her sister (the “Respondent”). The
Applicant also sought to set aside the inter vivos transfer of the
deceased’s home on the same grounds, arguing that no gift was
intended, and the home is held on resulting trust for the
deceased’s estate. The court held that the deceased was subject
to undue influence and was particularly vulnerable due to her
diminished capacity and as a result, the transfer and 2016 Will
were set aside.
The court accepted medical evidence of the deceased’s

diagnosis of dementia. Where it concerned undue influence,
the court also accepted evidence of not only the Applicant, but
also, section 3 counsel appointed to the deceased.344 Here,
section 3 counsel described indications that undue influence was
taking place and referenced a taped meeting between the
Respondent and the deceased. The recording revealed that
during the first five minutes of the meeting, the Respondent had
instructed the deceased what to say to the lawyer. When the
tape was played for section 3 counsel, she gave evidence that it
raised red flags for her which validated her concern that the
deceased was being influenced because some of the things she
heard on the tape were the exact same things the deceased had
told her.345

The court looked at the two types of undue influence but also
reviewed relevant and similar decisions including the decision in
Modonese v. Delac Estate,346 which dealt with the inter vivos
transfer from a mother to her son. In Modonese, the sister

343. 2024 ONSC 957 (Ont. S.C.J.[Estates List]), affirmed 2025 ONCA 70 (Ont.
C.A.) [Abbruzzesse].

344. In Ontario section 3 counsel is counsel appointed for a person whose
capacity is at issue pursuant to s. 3 of the Substitute Decisions Act. For more
information on the role of section 3 counsel, see: Kimberly A. Whaley, “The
Ever-Evolving Role of Section 3 Counsel” (November 24, 2020), WEL
Partners Blog, accessed online: <https://welpartners.com/blog/2020/11/the-
ever-evolving-role-of-section-3-counsel/4.

345. Supra, at paras. 143-147. See also, Abbruzzesse, supra, footnote 343.
346. (2011), 65 E.T.R. (3d) 254, 2011 BCSC 82 (B.C. S.C.), affirmed (2011), 73

E.T.R. (3d) 159, 2011 BCCA 501 (B.C. C.A.), additional reasons (2012), 73
E.T.R. (3d) 163, 2012 BCCA 21 (B.C. C.A.), additional reasons (2012), 73
E.T.R. (3d) 165, 2012 BCCA 74 (B.C. C.A.) [Modonese].
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challenged the transfer and adduced evidence that her mother
was afraid of her son whom she lived with for many years. The
court in that case looked at the presumption of undue influence
which inhered in relationships of dependency particularized in
cases such as Dempsey v. Dempsey.347 In Modonese, the court
found undue influence based on the mother’s fear of the son,
her reliance upon him for companionship, the son dealing with
her affairs, and his attempts to isolate her from other family
members. The court found that all these factors were present in
the case at bar.348

The court also looked at the decision in Bale v. Bale,349 where
a deceased mother left her estate to her three sons equally with
the provision that one could buy the family farm from his
siblings at an appraised price within one year of the date of
death. The mother then conveyed the property to him prior to
her death. The siblings challenged the transfer and presented
evidence that the mother relied on the son to maintain the farm
and assist her with personal care needs. Rather than going to a
nursing home, the mother lived with the son. In Bale, the court
set aside the transfer on the basis that it occurred at a time
when the mother was vulnerable, just released from the hospital,
and influenced by her dependence on her son and her fear of
going to a nursing home.350

In Abbruzzese, the court found the deceased made it clear that
she didn’t want to go to a nursing home and was reliant on the
Respondent to allow her to remain in her home. She was also
vulnerable at the time of the transfer and had undergone surgery
only a few months prior to changing her will and transferring
her home into joint tenancy with the Respondent. In conclusion,
the court made the following observations:

This is a case in which the relationship between Bernadette and her
mother, and the latter’s vulnerabilities at the relevant times, give rise to a
presumption of undue influence. I further find that Bernadette has not
adduced significant evidence to rebut the presumption of presumed
undue influence. The inter vivos transfer must be set aside on the grounds
of presumed undue influence. If I am wrong with respect to presumed

347. 289 N.S.R. (2d) 159, 2010 NSSC 96 (N.S. S.C.), at para. 44 “where the court
found that such dependency is more prevalent in situations where the child
has played a dominant role in the parent’s life, particularly as the parent
grew older and had greater health concerns”.

348. Abbruzzese, supra, footnote 343, at para. 285.
349. (2008), 37 E.T.R. (3d) 118 (Ont. S.C.J.).
350. Abbruzzese, supra, footnote 343, at para. 289.
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undue influence, I find there is sufficient evidence to find the McLeod
home is held on a resulting trust for the estate based on the finding of
testamentary undue influence.351

Purchase Money Resulting Trust – Smith v. Croft, 2024 – BC

In Smith v. Croft,352 the plaintiff sought an undivided one-
half beneficial interest in a condo he shared with his partner of
18-years in a marriage-like relationship. The defendants were the
daughters of his partner, who died in 2021. The condo was
registered solely in the name of the deceased, however,
approximately ten months prior to her death, she transferred
title in joint tenancy with her daughters. At issue was whether
the daughters held this interest in trust for the plaintiff. The
court agreed with the plaintiff in Croft and declared the
defendants held the half undivided interest in the home in
trust for the plaintiff.
The plaintiff met the deceased after the death of his first wife.

The two began dating and the plaintiff moved into the
deceased’s Edmonton home in 2003. In 2006, the couple
bought their first home together. The plaintiff provided
$100,000 towards the purchase price of $190,000. He denied
this was a gift. The plaintiff renovated the home inside and
out.353 In 2011, the first home was sold, and the couple
purchased a two-bedroom condo for approximately $385,000
using $235,000 from the sale of their first home and $146,000
from a mortgage. The plaintiff made mortgage payments in the
amount of $664.08 and paid other living expenses as well as the
deceased’s extensive gambling expenses. In 2015, the plaintiff
retired from work, reducing his income significantly.354 The
couple decided to downsize and together, purchased a one-
bedroom condo for $340,000 using $505,000 from the sale of the
condo. In all three purchases, evidence indicates that the
deceased convinced the plaintiff to place title in her name
solely due to her fear that her ex-husband would “apply to
reduce or cancel the spousal support she was receiving if he
found out that she was living with the plaintiff”.355

The deceased died on December 12, 2021. Unbeknownst to

351. Supra, at para. 294.
352. 2024 BCSC 263 (B.C. S.C.) [Croft].
353. Supra, at paras. 7-10.
354. Supra, at paras. 11-12.
355. Supra, at para. 8.
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the plaintiff, she previously prepared a will leaving her estate to
her daughters. She also gratuitously transferred title of the third
home into joint tenancy with her daughters. Upon her death,
the daughters took immediate steps to have the home
transferred to them, becoming registered owners on December
22, 2021. By March 31, 2022, the plaintiff was forced to
leave.356

The court in Croft found the plaintiff to be a credible witness
and accepted his evidence that together with the deceased, they
were in a happy, continuous, marriage-like relationship and were
committed to each other as common law spouses. The court was
of the view that the first house was intended as an investment,
with each investing half of the purchase price.357 Despite being
registered solely in the name of the deceased, the plaintiff
contended that the deceased held her 50 per cent interest in trust
for him and maintained that, “she cannot transfer what she
doesn’t own and when she purported to transfer the third home
to herself and the defendants, and she did so subject to the
trust”.358 The court agreed.
Citing the decision in Rascal Trucking Ltd. v. Nishi,359 the court

held that “a resulting trust will presumptively arise any time a
person purchases a property, or part of a property, and that
property is registered in another person’s name”. Before reaching
its conclusion that the presumption of resulting trust in the
plaintiff’s favour was not rebutted, the court also added that:

At law, a gratuitous transfer of property underlies the presumption of a
resulting trust. Where there has been a joint consideration by two
persons to the acquisition of property, title to which is registered in the
name of only one of them, the transfer is gratuitous because there was no
consideration for the contribution to the acquisition of the property by
the registered party. Here, the presumption of resulting trust operates
and presumes that the joint contributor intended to convey only legal
title and not beneficial title. The key is to ascertain the transferor’s actual
intention (Swanstrom v. Wuest, 2018 BCSC 2299, at para. 37, citing from
Suen v. Suen, 2013 BCCA 313, at para. 36, quoting from Kerr v.
Baranow, 2011 SCC 10, at paras. 17-19).360

356. Supra, at para. 15.
357. The plaintiff’s $100,000 towards the purchase price was not declared a gift.

The court reasoned that this is because equity presumes bargains, not gifts.
358. Croft, supra, footnote 352, at para. 26.
359. [2013] 2 S.C.R. 438, 2013 SCC 33 (S.C.C.), at paras. 21-22.
360. Supra, at para. 28.
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Purchase Money Resulting Trust – Bradshaw v. Hougassin,
2024 – ON

In Bradshaw v. Hougassian,361 the Court addressed and
dismissed an appeal which surrounded a misunderstanding of
a purchase money resulting trust. In this case, the respondents
were the daughters of the deceased. In 1980, she provided
$10,000 towards a home purchased by her son. While the son
was on title as the legal owner, the mother moved her children
into the home and lived there for the rest of her life. At issue
was whether the mother’s contribution was a loan or a payment
to give her an equity share in the home.362

The son argued the money was a loan which he repaid in a
year. At trial,363 Justice Sanfilippo rejected the son’s evidence
and held that the doctrine of purchase money resulting trust
applied, entitling the mother’s estate to a 26 per cent share in
the value of the property based on her original contribution to
the purchase price. On appeal, the son argued the trial judge
erred in law by failing to properly consider and apply the legal
requirements for finding a purchase money resulting trust.
In Bradshaw, the Court of Appeal looked to the decision of

Rascal Trucking Ltd. v. Nishi,364 for the proposition that “a
purchase money resulting trust can arise ‘when a person
advances funds to contribute to the purchase price of a
property but does not take legal title to that property.”
Pursuant to this decision, there is a rebuttable presumption
that the parties to the purchase intended for the person
advancing the funds to hold a beneficial interest in the
property in proportion to their contribution.
The appellants in Bradshaw relied on a line of authority

which adopts the statement of Professor D.M.W. Water’s who
opined that a person claiming a resulting trust “must also prove
that he or she acted throughout as a purchaser”.365 The Court,

361. 2024 ONCA 425 (Ont. C.A.) [Bradshaw].
362. Supra, at paras. 2-6.
363. See Bradshaw v. Hougassian, 2023 ONSC 3266 (Ont. S.C.J.), additional

reasons 2023 ONSC 5639 (Ont. S.C.J.), affirmed 2024 ONCA 425 (Ont.
C.A.).

364. [2013] 2 S.C.R. 438, 2013 SCC 33 (S.C.C.), at para. 1 [Nishi].
365. See D.M.W. Waters, M. Gillen and L.D. Smith, Waters’ Law of Trusts in

Canada, 5th ed. (Thompson Reuters, 2021) [Waters], at 421. See also, A.M.K.
Investments Ltd. v. Kraus, 1996 CarswellOnt 3434 (Ont. Bktcy.), at para. 11;
Krates Keswick Inc. v. Crate, 2017 ONSC 6195 (Ont. S.C.J.), at para. 56;
Hornstein v. Kats et al., 2020 ONSC 870 (Ont. S.C.J.), additional reasons
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however, was of the view that this argument featured two
misunderstandings of the applicable legal principles: First, the
doctrine of purchase money resulting trust focuses on the
parties’ intentions at the time the purchase money is
advanced.366 It was recognized that post-conduct evidence may
be relevant, but only to the degree that it sheds light on what
the claimant intended when they advanced the purchase
money.367 Second, the requirement that the claimant has
“acted” as a purchaser means nothing more than that they
must not have meant the money they advanced to be either a
gift or a loan. Here, the court pointed to a passage from
Waters’ Law of Trusts in Canada which states that:

Though the claimant can establish that he or she owned and paid over
the purchase money, he or she must also prove that he or she acted
throughout as a purchaser. It is not only the intention to make a gift that
will prevent the finding of a resulting trust. If the claimant who advanced
the money was doing so simply in order to lend money to the transferee
who acquired title to the property, then the claimant’s relationship with
the transferee is that of a creditor with a debtor, and no trust applies.368

The Court noted that Professor Water’s formulation of the
legal test raised the question of whether the presumption of
resulting trust is merely a presumption that the purchase money
was not meant as a gift, or if there is equally a presumption that
the money advanced was not a loan. At trial, Sanfilippo J.
considered this issue and followed the conclusion reached in
Caroti v. Vuletic,369 which held that “the presumption of
resulting trust arises once a transferor shows that they made a
monetary contribution to the purchase price of the property,
without any additional requirement to prove they acted in the
character of a purchaser”.370 The decision in Nishi, however,
was clear and laid any concerns to rest. The Court held that per
Nishi, the presumption is that “the parties intended for the
person who advanced the funds to hold a beneficial interest in
the property in proportion to that person’s contribution”.371

2020 ONSC 5664 (Ont. S.C.J.), reversed in part 2021 ONCA 293 (Ont.
C.A.), leave to appeal refused 2022 CarswellOnt 4790 (S.C.C.), at para. 204.

366. Nishi, supra, footnote 364, at paras. 2, 30 and 41; Pecore, supra, footnote 1,
at para. 59; Andrade, supra, footnote 278.

367. Bradshaw, supra, footnote 361, at para. 11.
368. Waters, supra, footnote 365, at 421.
369. 2022 ONSC 4695 (Ont. S.C.J.) [Vuletic].
370. Supra, at paras. 603-604.
371. Nishi, supra, footnote 364, at para. 1.

2025] The Complexities ofJoint Ownership in Canada 205



In the end, the Court in Bradshaw held that after the Nishi
decision, “it is no longer necessary to distinguish loans from
gifts in the resulting trust analysis. The presumption of resulting
trust will be defeated if it is established that the person who
contributed the purchase money did not intend to acquire a
beneficial interest in the property. This can be established by
demonstrating that the money advanced by the contributor was
meant either as a loan or as a gift.”

Purchase Money Resulting Trust – Falsetto v. Falsetto, 2024
– ON

The Ontario Court of Appeal overturned the decision in
Falsetto v. Falsetto,372 where a lower court judgment found that
the purchase money advanced for the property was a gift. In
Falsetto, the Applicant sought a declaration that his former
daughter-in-law (the “Respondent”) held her interest in an
Ottawa property (the “Property”) in trust for him. The
Respondent and her former husband (the Applicant’s son)
were the registered owners of the property.
In 2011, the Applicant and the son reached an agreement to

purchase the Property. The Son was listed as the sole purchaser.
The Son, however, already held legal and beneficial title to an
adjacent property. Pursuant to the Planning Act, this meant that
upon the son taking sole title to the Property, both properties
would merge and become one parcel of land. To avoid this
merger, the solicitor acting for the Applicant and the son
suggested placing the Applicant on title to the Property and on
the mortgage. There was insufficient time to have the Applicant
approved on the mortgage and as a result, the Respondent took
the Applicant’s place instead.
The transaction for the Property closed and the Applicant

and the son paid the down payment, land transfer tax, and
other closing costs in equal shares. Title was then taken jointly
by the son and the Respondent. The Property was rented out to
tenants. The income generated on the Property was paid to the
Applicant and the son. Together, the Applicant and the Son
continued to pay all carrying costs of the Property. The
Respondent made no contribution to the purchase nor the
carrying costs.
In 2020, the son and the Respondent separated. The

Respondent asserted a 50 per cent interest in the Property,

372. Falsetto, supra, footnote 62.
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pursuant to her being a signatory to the mortgage agreement
and being registered on title as a co-owner. The Applicant then
brought an application seeking a declaration the Respondent
held legal title to the Property in trust for him as a beneficial
owner with the son.
The application judge rejected the Applicant’s evidence,373

and dismissed the application on the grounds that the advance
of purchase funds was a gift. The Court of Appeal held that this
characterization of intention was incomplete, and it glossed over
the fact that the Applicant’s purpose for participating in the
transaction was to purchase the Property for investment reasons.
The court found that the Respondent’s argument, and the

application judge’s conclusion, rested on the findings in the
single case of Holtby v. Draper.374 In Holtby, it was necessary
for beneficial ownership of an adjoining lot to be different from
beneficial ownership of a farm lot, however, in that case, the
court did not hold that achieving the Planning Act goal was
decisive in determining the transferor’s intention; it was simply
considered as one factor, “consistent with the presumption of
joint ownership [that] in no way refuted it.” The ONCA in
Falsetto held that while Holtby was materially different, the
ultimate question was the same: what was the transferor’s
intention at the time of the conveyance? The Applicant’s
intention in avoiding the consequences of the Planning Act
was fully aligned with his intention in retaining beneficial title,
and the ONCA in Falsetto held that the application judge’s
conclusion did not follow.
The majority of the court allowed the appeal, granted the

declaration sought that the Applicant is the beneficial owner of
a 50 per cent interest in the Property and an order vesting title
of the Respondent’s Property in him.

373. The Applicant argued that his intention was that the Respondent would take
legal title only because he could not be approved by the bank as mortgagor
before the transaction closed. Instead, the application judge accepted that
the Respondent was put on title to prevent the merger of titles and held that
this purpose was inconsistent with a purchase money resulting trust, and
consistent with a gift.

374. 2017 ONCA 932 (Ont. C.A.), additional reasons 2018 ONCA 231 (Ont.
C.A.), leave to appeal refused 2018 CarswellOnt 19674 (S.C.C.) [Holtby].
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PART V – ANALYSIS OF INCONSISTENT OUTCOME
IN JOINT OWNERSHIP DECISIONS

A. Cross-country Treatment of Joint Tenancy and
Right of Survivorship

Perhaps the largest and most controversial difference in
outcomes concerns joint tenancy and the right of survivorship.
Specifically, whether a “gift” of right of survivorship can be
revoked or to what extent the donor may deal with the property
after making the transfer. Here it is important to understand
that there are major differences in how certain provinces have
addressed these types of cases. In Manitoba, British Columbia,
and now Ontario, it is true that a transferor may give an inter
vivos gift in joint tenancy and, during the remainder of their
lifetime, take actions to sever the joint tenancy and render the
right of survivorship worthless. Notably, this is not the case in
Alberta and in Saskatchewan.
The argument is often raised that the gift of the right of

survivorship is irrevocable. However, caselaw in different
jurisdictions reach different conclusions and provide different
rationale in doing so. Notably, in Alberta and Saskatchewan,
leading decisions are heavily influenced by provisions in each
provinces’ respective land titles legislation which restricts the
alienation of joint tenancies (Examples: s. 65 of Alberta’s Land
Titles Act,375 and s. 156 of Saskatchewan’s Land Titles Act,
2000376). In contrast, Ontario’s Land Titles Act,377 has no
equivalent section and as such, courts have adopted the
approach taken in Manitoba and British Columbia.

(i) British Columbia case law: right of survivorship is
revocable

Post-Pecore caselaw, especially jurisprudence from British
Columbia, demonstrates that where it concerns the gift of the
right of survivorship, the ‘gift’ is an immediate inter vivos gift in
which the transferor can nullify the gift through inter vivos
transactions. Take for example, the case where an individual
transfers a bank account to another in joint ownership with the

375. R.S.A. 2000, c. L-4.
376. S.S. 2000, c. L-5.1.
377. R.S.O. 1990, c. L.5.
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intention of making a gift of the right of survivorship but drains
the bank account. The gift therefore has no value. With the
transfer of real property into joint tenancy, the right of
survivorship is extinguished by severance of the joint tenancy
prior to the death of the transferor. Many argue, as stated, that
the ability of the transferor to revoke the gift is contrary to the
irrevocable nature of gifts at law. This has created a notable
tension.
In Mong Alter Ego Trust No. 1 v. Yip [“Mong”],378 the

Supreme Court of British Columbia made the following
observations:

[92] The content of the right of survivorship has been the subject of some
confusion in the jurisprudence. As Rothstein J. pointed out in Pecore at
para. 48, confusion stems from the fact that, while the transferee shares
legal title immediately, “the beneficial interest of the transferee appears
to arise only on the death of the transferor,” and clarified, “the right of
survivorship, both legal and equitable, vest when the joint account is
opened, and the gift of those rights is therefore inter vivos in nature.”

[93] However, the jurisprudence seems to support the view that, just
because you have a present right of survivorship in an asset, there is no
guarantee that you will ultimately receive the asset. In this sense, the
right of survivorship may ultimately prove an empty one (Pecore at para.
50). The context of joint bank accounts, “the fact that a donor may drain
a joint bank account during their lifetime, such that it is effectively empty
on their death, does not negate the fact that the right of survivorship is a
perfect inter vivos gift.”

In McKendry v. McKendry,379 it was held that the right of
survivorship is, “a form of expectancy” and “a right to what is
left of the jointly held interest, if anything, when the donor
dies”. In Zeligs Estate v. Janes,380 the court held that the right
of survivorship is called “a revocable expectancy that manifests
only upon success in the so-called ‘ultimate gamble’ – survival”.
Justice Newbury noted the tension in Bergen v. Bergen,381 and

stated that:

Where a joint tenancy in land is concerned ... either of the joint tenants is
at liberty to sever the joint tenancy at any time – a fact that clearly

378. 2022 BCSC 1327 (B.C. S.C.).
379. 2017 BCCA 48 (B.C. C.A.), at para. 29.
380. 2016 BCCA 280 (B.C. C.A.), at para. 41 [Zeligs].
381. Bergen, supra, footnote 291, at paras. 40-41.
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undermines the notion that as a matter of law, a joint tenant receives a
‘full and perfect’ inter vivos gift of the ‘survivorship’ ...

It remains true that once a gift has been made of an interest in real
property or any other type of property, the gift cannot be revoked –
whether the transferee takes a joint tenant or tenant in common.

Importantly, the decision in Mong examined caselaw in
British Columbia, noting that courts in BC have cited with
approval the obiter in Simcoff v. Simcoff,382 in support of the
proposition that “a donor may gift the right of survivorship, but
continue to deal freely with property throughout his or her
lifetime.383 Notably, Simcoff at para. 64 held the following:

Simply, and conceptually, the fact that a “complete gift” may have been
given and that this gift included a right of survivorship does not, prima
facie, prevent a donor from dealing with the retained joint interest while
alive. The right of survivorship is only what is left. Accordingly, if one
joint owner drains a bank account (in the case of personal property) or
severs a joint tenancy (in the case of real property), there is nothing in the
right of survivorship that somehow prevents this...“

In an attempt at clarifying the tension, the decision in Mong
noted that:

[97] Questions of whether severance of a joint tenancy constitutes an
invalid revocation of an inter vivos gift will, of course, only arise after the
transferee has rebutted the presumption of resulting trust and proven
that an outright gift was intended. Understanding this notion, it becomes
clear that principles in the jurisprudence are not in conflict. A gift of a
joint interest in land is a “perfect inter vivos gift,” and therefore cannot
be revoked, but transferring property into joint tenancy does not displace
the presumption of resulting trust per se.

Notably, in Beam v. Mills Estate,384 Justice Harvey reconciled
the caselaw and stated that, “in my view, after considering
commentary in Schouten, it seems as though Bergen and Fuller
are not in opposition since Bergen merely notes that transfer of
land into joint tenancy does not automatically result in a
‘complete and perfect’ inter vivos gift of the right of
survivorship. Rather, the transfer results in an irrevocable gift
once the gratuitous intention of the transferor is confirmed by
the surrounding evidence.”

382. Simcoff, supra, footnote 250.
383. McKendry, supra, footnote 93, at para. 30; Zeligs, supra, footnote 380, at

para. 41.
384. 2015 BCSC 1269 (B.C. S.C.).
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Further reconciliation of apparently conflicting principles was
followed and addressed in John v. Korean Senior Citizens’
Society,385 which held that a gift is only perfected when the
donor intends to transfer title in joint tenancy. Further, “in the
case of a gratuitous transfer of an interest in land to an
independent adult child, does not therefore mean as a matter of
law that an immediate irrevocable gift was made. Rather, the
donee must rebut the legal presumption of a resulting trust.386

In Di Giacomo, it was also recognized that, ”although the
deceased transferor had placed his brother on title with his sons
in joint tenancy, there was a lack of evidence of intention to
make an outright gift ... as a result the presumption of resulting
trust remained in place.“

(ii) Thorsteinson and Pohl: the right of survivorship is not
revocable

A departing approach was adopted first in Saskatchewan in
Thorsteinson Estate v. Olson,387 which held that “having gifted a
right of survivorship, the transferor cannot sever the joint
tenancy.” This conclusion was followed by the Alberta Court of
Appeal in Pohl v. Midtal,388 which is a helpful decision that
reviews converging interpretations of Pecore.
In Pohl, Justice Khullar concluded that when a parent makes

an inter vivos gift of interest in real property by way of joint
tenancy to an adult child, that gift may include the irrevocable
right of survivorship. The decision concluded there was
sufficient evidence to find that the older adult transferor
intended to gift an irrevocable right of survivorship.
Vivian, with five children from a previous marriage, married

Gordan, who transferred six quarters of his property to himself
and her as joint tenants. Soon after, they added a daughter
(Melva) on one quarter (the “Home Quarter”) and a son (Bryce)
on another (the “Sixth Quarter”). Gordon became Vivian’s
attorney in 2007 and in 2010, transferred their interests in the
Sixth Quarter to Bryce as sole owner. The relationship between
Gordon and Vivian’s children began to deteriorate and in 2012,

385. 2021 BCSC 2329 (B.C. S.C.).
386. See SSchouten Estate v. Swagerman-Schouten, 2014 BCSC 2320 (B.C. S.C.),

at paras. 2-3 [Schouten Estate]; Pecore, supra, footnote 1, at paras. 24-26;
Bergen, supra, footnote 291, at para. 5.

387. 2016 SKCA 134 (Sask. C.A.) [Thorsteinson Estate].
388. 2017 ABQB 711 (Alta. Q.B.), affirmed 2018 ABCA 403 (Alta. C.A.) [Pohl].
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Gordon brought an action seeking a declaration that the 2004
transfer created a resulting trust. This action was dismissed as
Melva was able to rebut the presumption by demonstrating
Gordon’s intention to create an irrevocable inter vivos gift.
In 2015, Gordon notified Melva of his intention to sever the

joint tenancy. In response, Melva registered a caveat against the
home. Gordon then registered a transfer to sever the joint
tenancy and transferred Vivian’s interest to himself and brought
proceedings against Melva regarding the caveat. Melvin brought
a responding action in 2017, which was continued by estate
representatives since Vivian died in 2016, and Gordon a year
later in 2017.
The court in Pohl interpreted Pecore and held that joint

tenants can agree by contract that they will not sever the joint
tenancy.389 As a result, Khullar J. was of the view that it “was a
logical implication that flows from Pecore: that an inter vivos
gift of a joint interest in property might include the irrevocable
right of survivorship. Therefore, one should be able to relinquish
one’s right to sever a joint tenancy by irrevocably gifting the
right of survivorship to another.
Before reaching its conclusion, the court reviewed caselaw

from Manitoba, British Columbia, and Saskatchewan. In the
leading authorities, of Simcoff v. Simcoff in Manitoba,390 Bergen
v. Bergen in British Columbia,391 and McKendry v.
McKendry,392 the courts essentially held that a gift from a
parent to an adult child of joint interest in property does not
necessarily mean the parent has given up the right to sever.
Rather, these decisions held that the right of survivorship is the
result of joint tenancy and only takes effect if the joint tenancy
continues to exist as of the death of one tenant. While the gift
of half the property cannot be rescinded, the joint tenancy can
be converted into a tenancy in common, which does not carry
the right of survivorship.
The court in Pohl, however, followed the reasoning in

Thornsteinson Estate, where the Saskatchewan Court of Appeal
upheld as valid, a gift of joint tenancy with a right of
survivorship, preventing the transferor in that case from

389. The decision also referenced: Bruce Ziff, Principles of Property Law, 6th ed
(Toronto: Carswell, 2014), at 350-351; Haan v. Haan, 609 A.R. 371, 2015
ABCA 395 (Alta. C.A.).

390. Simcoff, supra, footnote 250.
391. Bergen, supra, footnote 291.
392. McKendry, supra, footnote 93.
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severing the joint tenancy when the relationship with the other
joint tenant soured. In Thorsteinson, the transferor transferred 9
parcels of land into the names of herself and Olson. She then
later commenced an action requesting the transfers be set aside
based on resulting trust, undue influence, and breach of
fiduciary duty. In the alternative, she sought severance of the
joint tenancy. The trial judge found an intention to gift and
concluded the transferor was not entitled to sever the joint
tenancy before her death, meaning the right of survivorship
applied.

The Saskatchewan Court of Appeal reached the same result,
albeit with a different approach. There, the Court looked at
sections 152 and 156 of the Saskatchewan Land Titles Act.
Section 156 provides that a joint tenancy regarding land can
only be terminated in Saskatchewan by written agreement of the
joint tenancies, or court order. Interestingly, the Court held that
their reading of sections 152 and 156 together meant that the
estate is entitled to continue the severance application after
death, however, the Court held that even if that was possible,
Marjorie Thorsteinson was not entitled to sever for the
following reasons:

[67] Marjorie’s application for severance of the joint tenancy should have
been dealt with by the trial judge on its merits. However, the trial judge’s
conclusion that Marjorie had gifted William joint ownership of the land
is, in my view, determinative of the severance application, as her gift
included the right of survivorship. This was explained by Rothstein J. in
Pecore:

[50] Some judges have found that a gift of survivorship cannot be a
complete and perfect inter vivos gift because of the ability of the
transferor to drain a joint account prior to his or her death: see for
example, Hodgins J.A.’s dissent in Re Reid ... the nature of a joint
account is that the balance will fluctuate over time. The gift in these
circumstances is the transferee’s survivorship interest in the
account balance – whatever it may be – at the time of the
transferor’s death, not to any particular amount.

The court in Pohl held it questionable as to whether the
decision in Thorsteinson Estate is convincing authority regarding
the unseverability of a joint tenancy and whether Pecore
supports the conclusion that a joint tenancy cannot be
severed. It was noted that it is arguable, based on the analogy
provided in Simard, that Pecore supports the proposition that a
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gift was the right of survivorship which is available if a joint
tenancy is not severed during the lifetime of the donor.
In Pohl, it was concluded, consistent with Pecore, for the gift

to be meaningful and of utility, the right of survivorship is
irrevocable, and the joint tenancy cannot be severed:

[60] If the recipient of a joint interest in property cannot benefit from the
use of the property when the transferor is alive (seemingly contrary to
basic principles of joint tenancy), then the only content of the gift is the
right to take the interest is the right to take the interest in the entire
property on the transferor’s death. As in any joint tenancy, there is no
guarantee as to the status of the property at the time of the transferor’s
death (the bank account could be drained, the real property spoiled).
That does not change the applicable legal principles.

Although the Alberta court held in Pohl that the right of
survivorship is irrevocable, in the 2024 case of Garbera Estate,
the same court held that an inter vivos gift may be made subject
to conditions. Garbera Estate,393 involved a Special Chambers
application in the Estate of Walter Garbera (the “Estate”).
Walter’s sister Joyce was his trustee and his sister Helen, the
alternate. His sons were beneficiaries of the residue of the Estate
and challenged Helen’s receipt of any joint account funds. At
issue were two joint Scotiabank accounts held with Helen, which
she treated as her own after his death. The court had to
determine whether it was Walter’s intention to give her the
beneficial interest in the accounts, or if Helen held the accounts
in trust for the benefit of his estate.
The court found that Helen held beneficial interest to one

account and the other was held on trust for the Estate. The first
account (the “88 Account”) consisted of a short-term disability
payment and one minor relevant post-death deposit, while the
second account (the “86 Account”) held a long-term disability
payment deposited a day before Walter’s death and a tax refund
he received five days before his death.394

The court, relying on Pecore, held that Helen became a joint
holder for no consideration, made no deposits, and was a
gratuitous transferee of the right of survivorship. The
presumption of resulting trust therefore arose, and Helen had
the onus of rebutting it and establishing that the right of
survivorship was a gift.395 The only relevant documentation

393. 2024 ABKB 185 (Alta. K.B.), additional reasons 2024 ABKB 641 (Alta.
K.B.).

394. Supra, at paras. 231-240.
395. Supra, at para. 243.
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which could be found to evidence Walter’s intentions was the 88
Account, which was corroborated by Joyce’s affidavit
confirming Walter’s intention.396

Helen’s evidence was that Walter added her to the accounts
“so she could pay his funeral expenses and repay his sisters and
mother for financial support they provided when he was
struggling. She was to receive the remainder as compensation
for her efforts on his behalf.”397 As such, the court asked
whether this ‘obligation’ negated Helen from receiving the
benefit.398 Answering in the negative, the court looked to the
decision in Child v. Chase,399 and held that “an inter vivos gift
may be made subject to conditions,” and concluded that in this
case, “the condition of paying funeral expenses is not
inconsistent with a gift of money. The donor removes a
burden from the estate, and the donee retains the benefit of
the remaining money”.400

(iii) Common ground: intention is paramount and no
takebacks

While there remains a major difference in the interpretation
of the right of survivorship post-Pecore, two themes do remain
consistent across the country. The first is that the intention of
the donor at the time of the transfer is of uppermost important
and it will be determined on the whole of the evidence. And
second is that the court will not provide a remedy for a donor
who as changed their mind. The Ontario case of Wiffin v.
Lau401 concerned the beneficial ownership of two properties
owned by Albert Lau and placed into joint tenancy with his
daughter Sharon-Lau Wiffin and her husband Tom Wiffin.
During the proceedings, Albert died. At issue was whether
Albert intended to make an inter vivos gift of both properties to
Sharon and Tom. The court in Wiffin declared that for both
properties, Albert intended to make an inter vivos gift which
took effect when he added Sharon and Tom to title.
Albert owned two properties, one in Kitchener (the “Kitchener

396. Joyce deposed that Walter told her that he was adding Helen to his joint
account to pay funeral expenses and would pass this to her on his death.

397. Supra, footnote 393, at para. 251.
398. Supra, at para. 263 where the court asks, “had the money been a gift, should

no conditions have been imposed on it?”
399. (1980), [1981] 2 W.W.R. 673 (Sask. Dist. Ct.), at para. 6.
400. Supra, at para. 265.
401. 2024 ONSC 224 (Ont. S.C.J.) [Wiffen].
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Property”) and one in the Bruce Peninsula (the “Bruce
Property”) (collectively, the “Properties”). Between 1993 and
2003, Albert added Sharon and Tom as joint tenants to title of
the Properties for no consideration. In 1996, Sharon and Tom
constructed an apartment on the Kitchener Property and resided
there for 20 years.402 Albert, however, remarried and soon
thereafter unilaterally severed the joint tenancies for each
property. Prior to the commencement of the within
application, title to the Properties was held as tenancy-in-
common between Albert, Sharon, and Tom.
Prior to the commencement of the application, the Kitchener

Property was sold and the net proceeds held in trust pending the
outcome. Sharon, Tom, and Albert’s estate remained on title to
the Bruce Property. Sharon and Tom sought a direct payment
to them of two thirds of the net sale proceeds and a declaration
that they are the legal and beneficial owners of the Bruce
Property. The estate however argued that because Sharon and
Tom were placed on title for no consideration, the Properties
were held in trust for Albert, entitling the estate to 100 per cent
of the proceeds of the Kitchener Property and full legal and
beneficial title to the Bruce Property.403

The court in Wiffin looked to the decision in Madill v.
Leach,404 relying on the proposition that the transferor’s
intention at the time of the transfer is the only relevant
intention.405 The court also carefully noted that an inter vivos
gift must be distinguished from a testamentary gift.406

Where it concerned the Bruce Property, the only
contemporaneous evidence concerning the transfer was the
lawyer’s reporting letter to Albert which the court held,
“serves to remind Albert that on the death of any one of the
joint tenants, title will go to the surviving joint tenants.”407 The
court also heard evidence of a falling out between Sharon, Tom,

402. Supra, at paras. 4-7.
403. Supra, at paras. 9-11.
404. 2010 CarswellOnt 4463 (Ont. S.C.J.), at para. 7.
405. Also holding that “where a gift is intended, the fact that the donor comes to

regret the gift based upon an unexpected turn of events cannot cause an
otherwise absolute gift to morph into a conditional one.

406. Supra, footnote 404, at para. 35, where the court noted that “an inter vivos
gift, takes effect immediately, whereas a testamentary gift takes effect only
upon the death of the testator. Different principles therefore apply. While a
testator may change their mind as to whom they wish to leave any, or all, of
their assets, a completed gift cannot be revoked”.

407. Supra, at para. 39.
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and Albert years after the transfer.408 Ultimately, the court was
of the view that the evidence pointed to Albert’s intention to gift
the Bruce Property to Sharon and Tom when he added them as
joint tenants and concluded that the presumption of resulting
trust was therefore rebutted.
Where it concerned the proceeds from the Kitchener Property,

the court learned that the lawyer’s reporting letter included a
confirmation that upon the death of any joint tenant, the
deceased party’s ownership interest would go to the remaining
joint tenants. The court therefore found it significant that at the
time of the transfer, Sharon was the sole beneficiary of Albert’s
estate, making it redundant if he only intended to make a
testamentary gift and not an inter vivos gift.409

The court consequently placed considerable weight on the
explanation offered by Albert as to why he was transferring the
Properties to them: he intended to save them money. The court
was of the view this was a reference to saving them probate fees
and evidence in support of a finding that Albert’s intention at
the time of the transfer was to have the Properties pass to
Sharon and Tom by right of survivorship.410

Further to this, the courts have agreed that intention of the
donor is determined on the whole of the evidence, with
particular importance given to professionals and third-party
representatives of institutions. There are several case examples
including a case from the British Supreme Court, Manhas v.
Manhas.411

In Manhas, a Jaswant Singh Manhas (“Jas”) died on April
15, 2018, leaving behind three children, Krishan, Janik, and
Manjeet (who died in 2021). In November 2017, Jas sold his
home and transferred the balance of the proceeds of the sale
into a joint account he held with Janik. When Jas died, Krishan
sought a declaration that these proceeds were held in trust for
the estate. At issue was whether the proceeds constituted a gift
to Janik.412

408. This was likely because of Albert’s relationship with his new wife and
evidence of Albert’s actions in changing his will and unilaterally severing the
joint tenancies.

409. Supra, footnote 404, at para. 63, where the court also referenced the decision
in Griffith v. Davidson, 2017 ONSC 187, [2017] W.D.F.L. 877 (Ont. S.C.J.),
where Justice Donohue found that the transferor’s testamentary intentions,
where the transferee had been the sole beneficiary of the estate at the time of
the transfer, favoured a conclusion that there was an intention to make a gift.

410. Supra, at para. 71.
411. 2024 BCSC 52 (B.C. S.C.) [Manhas].
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The court in Manhas held there was a clear intention of a gift
and as such, there was no resulting trust in the sale proceeds of
the home. Janik relied on the evidence of her father’s lawyer to
corroborate her position that the transfer of funds was intended
to be a gift. She also provided evidence that she cared for her
father in his final years, moving into his home to assist with his
healthcare, meal preparation, and daily needs.413

The court looked at a line of authority which holds that the
intention at the time of the transfer is what is determinative.414

Where it concerns proof of said intention, the court looked to
the decision in Creyke v. Creyke,415 where the British Columbia
Court of Appeal held that:

[53] The actual intention of the grantor is determined on the whole of the
evidence. The presumption of resulting trust is simply a legal assumption
the court will make if sufficient evidence on the point is not adduced. In
many cases, persuasive and reliable evidence of the grantor’s actual
intention may be presented by the parties. The presumption of resulting
trust will only determine the result where there is insufficient evidence to
rebut it on a balance of probabilities: Pecore at paras. 22-23, 44.

In Manhas, the court was persuaded by three evidentiary
features which it viewed as compelling: First, the court was
persuaded by conduct consistent with a stated intention to gift
money to Janik. Jas had opened a joint account and wrote three
cheques for Janik to deposit into the account at a time when his
cognitive abilities were intact. Relying on the principled
exemption to hearsay evidence set out in R. v. Khelawon,416

and threshold reliability as set out in R. v. Bradshaw,417 the
court admitted evidence of the deceased’s lawyer, finding his
conduct was consistent with statements he made to Janik.418

412. Supra, at paras. 1-4.
413. Supra, at para. 5 where Janik “contends that her father’s conduct similarly

reflects his intention that the sale proceeds were a gift. That is, he set up a
joint bank account, deposited the sale proceeds from the Property into his
personal account and then took the step to write three cheques, for $125,000
each, to the Joint Account.”

414. See Pecore, supra, footnote 1; Fuller, supra, footnote 80; Bergen, supra,
footnote 291; Schouten Estate, supra, footnote 386; Nishi v. Rascal Trucking,
supra, footnote 364.

415. 2016 BCCA 499 (B.C. C.A.).
416. 2006 SCC 57 (S.C.C.).
417. 2017 SCC 35 (S.C.C.).
418. For example, at trial Janik testified that Jas told her “I don’t want Krishan

to have it – he’s been living rent free all these years. This money is yours. He
was very clear on that”.
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Second, the court was persuaded by witness testimony in
support of a finding that Jas intended to gift the balance of the
sale proceeds to Janik. The evidence of Jas’ solicitor, Mr.
Parhar, described in detail the relationship between Jas and
Janik and the care she provided. Conversely, Mr. Parhar
described Jas’ disappointment with Krishan via communication
they had “in the context of Mr. Parhar’s retainer to ensure
Krishan vacated the Property so it could be sold”.419

Finally, Janik’s dealings with the funds in the joint account
were persuasive. The money was to be used for Jas’ healthcare
then given to Janik. The court heard evidence that Janik did not
use any money before Jas died and “on May 17, 2018, after Mr.
Manhas’ death, Janik transferred $378,279.21 into an investment
account in her name.”420

As a result of the evidence available, the court concluded that
Janik established her father’s intention to gift her the sale
proceeds, thus rebutting the presumption of resulting trust.421

The evidence of his solicitor was also conclusive of his intention
at the time of the transfer.
As mentioned above, the second commonality across

jurisdictions is that the courts will not provide a remedy for
donor who has changed their mind, and wishes to undo the gift.
There are several case examples including the following two
cases discussed below.422

The decision in Gross v. Alexander423 concerned an
application brought by the daughter and son-in-law of the
respondent, Lloyd Alexander (the “Respondent”) for the
distribution of funds after the sale of a Calgary property.
Brittany and Bryan Gross (the “Applicants”) were placed on title
to the home after it was re-financed.424 At issue was whether a
joint tenancy was created when the Applicants were added to
title and if there was a basis for an unequal distribution of the
net proceeds.

419. Manhas, supra, footnote 411, at para. 120.
420. Supra, at para. 123.
421. Supra, at para. 127, where it was held that “Mr. Manhas could have left the

sale proceeds, or some of the sale proceeds, in his personal VanCity account.
He did not. He wrote three cheques within days of each other to be
transferred.

422. See also Balkisson v. Sandy, 2025 ONSC 856 (Ont. S.C.J.) (discussed above).
423. 2023 ABKB 623 (Alta. K.B.) [Gross].
424. Evidence showed that all parties agreed that the Applicants were placed on

title after the Respondent requested their help with re-financing the
mortgage on the property.
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In a case which was described as an “unfortunate example of
what happens when family relationships break down”,425 the
court in Gross held that when the Applicants were placed on
title, they received an interest in the property and entitled each
to $30,825.25 of the proceeds from the sale. In the totality of
evidence pointing to actual intention, the court concluded that
the Respondent’s actual intent was to place the Applicant’s on
title. In supporting this conclusion, the court pointed to two
reasons: First, the court held that the Respondent intended to
share his home and the interest with the Applicants who he
considered family. This was supported by several facts: the
Respondent asked the Applicant’s to help him refinance the
property; he allowed them to assist in renovations; he allowed
them and no one else to move into the home; he allowed them
to pay house and mortgage expenses; and he failed to remove
them from title in 2019.426

Here, the court referenced the context of family relationships
and gratuitous transfers discussed by Justice Rothstein in
Pecore,427 and acknowledged that the Grosses were not placed
on title to merely assist with the transactional needs of Mr.
Alexander. They were also placed on title for emotional reasons,
which included sharing in the interest of the home. In this way,
the court held that Mr. Alexander gifted an interest in the
property to the Grosses.“428

Second, the court was of the view that the Respondent
intended to pass title as an inter vivos gift to his daughter. Here,
the court concluded that the transfer was not gratuitous but in
fact, a gift. It was held that, “the right of survivorship is
inherent to the creation of a joint tenancy. Mr. Alexander’s
intention to pass title for this reason requires the tenancy to be
a joint tenancy. A tenancy in common, for instance, would not
include the right of survivorship. Of course, Mr. Alexander, as a
joint tenant could have severed the joint interest. This was not
done.”429

It was clear that the transferor had a change of heart after
the breakdown of the relationship between him and his daughter

425. Supra, footnote 423, at para. 3.
426. Supra, at paras. 47-48.
427. Supra, at para. 50, “there is an aspect of taking joint ownership to assist an

aging parent with daily tasks ... but there is also another aspect, which I find
is more relevant in this case, which are the ties that bind a family together”.

428. Supra, at para. 51.
429. Supra, at para. 53.
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and son-in-law.430 In the end, despite the expressed intention of
the Respondent that he was never intending to gift the property,
the court commented, “his actions speak louder than his words
today, which are tainted by the disintegration of their once
loving relationship.”431 This decision is a strong example of a
court’s unwillingness to allow a transferor to change their mind
once a transfer has been executed.
The second example case is the case of Sandwell v. Sayers.432

Here the appellant transferred his home into joint tenancy with
his daughter for no consideration. After a change of heart, and
court determination, the appellant brought a claim to set aside
the transfer and sought a declaration that his daughter Ms.
Sayers held her interest in trust for him. On a summary
application, the claim was dismissed with a finding that the
appellant intended to make a gift to his daughter. The appeal
was dismissed. The Court of Appeal concluded that there was
strong evidence that a notary reviewed the implications of a gift
with the appellant and that the appellant signed a deed of gift, a
declaration of no resulting trust, and received a letter from the
notary acknowledging the implications of a transfer in joint
tenancy.
In Sandwell, the appellant’s home was unencumbered and

worth $363,000. The parties visited a notary on November 26,
2020. On December 4, 2020, Mr. Sandwell signed a number of
related documents to affect the transfer.433 On appeal, the
appellant argued the judge erred in his approach to a resulting
trust by finding the deed of gift was determinative rather than
looking at evidence of intention and alternatively, characterizing
the donative intent as an intention to make an immediate gift of
ownership rather than an immediate gift of the right of
survivorship.

430. Supra, at para. 3 where the court recognized that “what was once a loving
family is now a fractured one. What was once a non-issue between family
members is now the driving issue in the family dispute. What is at stake for
all parties is money but what has already been lost is family unity and
respect.”

431. Supra, at para. 56.
432. 2023 BCCA 147 (B.C. C.A.), leave to appeal refused 2023 CarswellBC 3224

(S.C.C.) [Sandwell].
433. Supra, at paras. 11-19, where the court heard that the notary met with Mr.

Sandwell alone and reviewed the pros and cons of transferring title into a
jointure with his daughter and that documents to effect the transfer included
a deed of gift; a declaration that no resulting trust was intended; acknowl-
edgment that he understood the contents of a letter given to him by the
notary that included an explanation of the implications of joint tenancy.
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At trial, the appellant argued that he was motivated to
execute the transfer out of fear that his son could take his
home. This was based on the circumstances surrounding a
previously contemplated but unregistered transfer in April of
2008.434 The court held that the appellant failed to adduce
significant evidence regarding his intention. Where it concerned
this failure, the court referenced Pecore which held that where
the donor is still alive, and where a party has evidence on the
matter, it is expected they will bring evidence to support their
position.435

The court in Sandwell did, however, find considerable
evidence that the appellant intended to make a present gift of
legal and beneficial interest in the home, not only a right of
survivorship. Here, the court relied heavily on the evidence of
the notary.436 His notes indicated he explained the pros and
cons related to transferring legal and beneficial ownership and
that afterwards, Mr. Sandwell gave him the go-ahead. His file
also included a detailed letter which summarized their
conversation about joint tenancy considerations. The deed of
gift also acknowledged the fair market value of the property and
stated that the appellant wanted to give a 50 per cent share in
the property to his daughter as an inter vivos gift that should
not be deducted from her share of the estate.437

The Court concluded that:

The underlying theme of Mr. Sandwell’s position on appeal is that, after
he put his daughter on title to his home as a joint tenant, he developed a
fear of being put out of his home by his daughter. However, the law does
not give him a remedy for changing his mind.438

434. Supra, at para. 21 where the court states that “the crux of the argument was
that he would not have given joint tenancy to his daughter knowingly as it
created a risk that it could cause him to lose his home”.

435. See Pecore, supra, footnote 1, at para. 44, where the court states “as in other
civil cases, regardless of the legal burden, both sides to the dispute will
normally bring evidence to support their position ... as discussed by Sopinka
et al. in The Law of Evidence in Canada, at 116, the presumption will only
determine the result where there is insufficient evidence to rebut it on a
balance of probabilities.”

436. Sandwell, supra, footnote 432, at para. 48 where the court recognized that
“the contents of his file attached to his affidavit demonstrates that Mr.
Rothwell knew of the implications of joint tenancy and explained these
implications to Ms. Sandwell”.

437. Supra, at paras. 49-56.
438. Supra, at para. 78.
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B. Summary of Outcomes and Relevant Factors

In this review of joint ownership caselaw over the past two
years, many factors have contributed to the difference in
outcome. By way of illustration, one such factor involves the
determination of the intention to gift. It is generally held that
the intention of the transferor at the time of the transfer is the
focus and as such, many of these decisions turn on important
aspects of how intention is determined. In Edgecombe, the
quality of the relationship between the transferor and his spouse
and children was the determining factor. In Doherty, the court
gave significant weight to the evidence of a contemporaneous
capacity assessment. Notably, several cases were determined
based on the view of the court that the transferor had a change
of mind, after executing an inter vivos transfer. This was similar
to the case of Gross, Sandwell, Koziey, and Wiffin. In Harder
Estate, a lack of corroborating evidence was central in
establishing an intention to gift, essentially rebutting the
presumption of resulting trust. Finally, in Garbera Estate, it
was held that a gift can be made with conditions, including that
a recipient use the transfer to pay for funeral costs.
Many of the cases examined the evidence required to rebut

the presumption of resulting trust. Notably, Moore turned on
the lack of evidence of consideration a transferee had given to
be added to a bank account. The decision in Northcott features
a departure from the typical evidence required to rebut the
presumption of resulting trust. In that case, the court placed
significant weight on a culmination of circumstantial evidence to
support a finding that the presumption of resulting trust was
rebutted. In Bjornson, the presumption was rebutted with the
contemporaneous evidence of a solicitor. Here, the court looked
at the solicitor’s memorandums and notes from the meeting with
the transferor. In Jackson v Rosenberg, the Ontario Court of
Appeal dismissed an appeal of a decision that held the
presumption was partially rebutted by a transferor who
severed a joint tenancy. This decision is critical in clarifying
Ontario’s position on the gift of the right of survivorship in the
face of a severed joint tenancy.
Still, some cases hinged on whether the evidence could be

corroborated. In Manhas, we saw that it was the evidence of the
transferor’s lawyer which was crucial in corroborating the
transferor’s intention. In Re Hartin Estate, the respondent was
unable to demonstrate an intention to gift where no

2025] The Complexities ofJoint Ownership in Canada 223



corroborating evidence was adduced. In Rae, the intention to
gift a joint tenancy to a daughter was corroborated by the
evidence of the neighbour of an older adult and her solicitor.
Some decisions also took a close look at the capacity of the

transferor, an important factor to consider in light of the
growing population of vulnerable transferors. In Doherty, a lack
of the requisite capacity was critical in overcoming a series of
inter vivos transfers. Similarly, impugned transfers were
overcome in James, Fair, and McDonald where it was held the
transferor lacked the requisite capacity.
Undue influence was also a relevant factor in many of the

cases explored, including in Riben Estate where the presumption
of undue influence was rebutted due to a lack of suspicious
circumstances but also, because the timing of the respondents’
lawsuit was determinative of why they were disinherited. In
Sandu, a finding of undue influence led to a transfer being set
aside, while in Chung, it was only partially rebutted since the
transfer of real property was considered to be a gift while the
transfer of accounts was the product of undue influence. In
Chung, a change of circumstances and the passage of time were
determining factors between the two different outcomes.
Finally, and perhaps most importantly, the cases reviewed

demonstrated the consequences of using joint ownership for
estate planning purposes. Here, these decisions underscored what
can go wrong. The decision in Ostafichuk, Jackson, Rae, and
Walker all describe scenarios where joint ownership for estate
planning led to protracted and perhaps unnecessary litigation.
However, it’s not just estate planning that led to issues. Some
decisions like Falsetto, Collins and Poirier, and Bradshaw
chronicled how things could go off the rails in business and
friendship arrangements contemplating joint ownership of assets.

CONCLUDING COMMENTS

With a rapidly growing and aging population, awareness of
potential pitfalls connected to joint ownership is critical not only
for practitioners, but all individuals who may be considering
joint assets as a vehicle for estate planning or for other
purposes.
As demonstrated, while there are benefits to joint ownership

of assets, caution must be exercised in ensuring that vulnerable
persons do not fall victim to the perils of misappropriation, and
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that the parties’ true intentions are made clear and upheld. .
Across Canada there has been a divergence of decisions in how
transfers of property into joint ownership are to be dealt with
when later challenged. While these cases attempt to develop a
better understanding of how to approach these issues, caution
must still be exercised. The cases underscore the importance of
clearly documenting the transferor’s intensions at the time of the
transaction as well as the solicitor’s critical role in advising
clients of the irrevocable nature of gifts and the significant legal
consequences of a right of survivorship. Practitioners must
continue to follow the evolving jurisprudence in this area as the
courts continue to interpret and apply the principles set out in
Pecore.
A summary of the cases discussed are included at Appendix A

for ease of reference. There are also some expanded factors
which have arisen out of some of the decisions we have
explored. These can be found below at Appendix B.

APPENDIX ‘A’

Cross-Country Conclusions

Jurisdiction Decision(s) Conclusion

Alberta Pohl v. Midtal,
2017 ABQB 711
(Alta. Q.B.), af-
f i r m e d 2 0 1 8
ABCA 403 (Alta.
C.A.)

Having gifted the right of survi-
vorship, a transferor cannot sever
a joint tenancy.

Alberta Garbera Estate,
2024 ABKB 185
(Alta. K.B.), addi-
t i ona l r e a son s
2024 ABKB 641
(Alta. K.B.)

An inter vivos gift can be made
subject to conditions (such as a
stipulation that the donee pay for
funeral expenses).

Alberta James v. Belan-
ger, 2023 ABKB
34 (Alta. K.B.);
Petrowski v. Pet-

The level of mental capacity
required to give effect to an inter
vivos transfer is the same as that
required for the execution of a
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Cross-Country Conclusions

rowski Estate ,
2009 ABQB 196
(Alta. Q.B.), addi-
t i ona l r e a son s
2009 ABQB 753
( A l t a . Q . B . ) ;
Lynch Estate v.
L y n c h E s t a t e
(1993), 8 Alta.
L.R. (3d) 291,
138 A.R. 41 (Alta.
Q.B.) ; Fair v.
Fair, 2023 ABKB
556 (Alta. K.B.)

will where the gift is significant
relative to the donor’s overall
estate.

Alberta Gross v. Alexan-
der, 2023 ABKB
623 (Alta. K.B.)

There is no remedy for a donor
who has changed their mind.

British
Columbia

S a n d w e l l v .
S a y e r s , 2 0 2 3
BCCA 147 (B.C.
C.A.), leave to ap-
peal refused 2023
CarswellBC 3224
(S.C.C.)

There is no remedy for a donor
who has changed their mind.

British
Columbia

Manhas v. Man-
has, 2024 BCSC
52 (B.C. S.C.)

The actual intention of the gran-
tor is determined on the whole of
the evidence.

British
Columbia

Bergen v. Bergen,
2013 BCCA 492
(B.C. C.A.); Ze-
l igs Estate v .
J a n e s , 2 0 1 6
BCCA 280 (B.C.
C.A.); McKendry
v . McKend ry ,
2017 BCCA 48
( B . C . C . A . ) ;
Mong Alter Ego

Where it concerns the gift of the
right of survivorship, that ‘gift’
is an immediate inter vivos gift
in which the transferor can
nullify this gift through inter
vivos transactions.
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Cross-Country Conclusions

Trust No. 1 v.
Yip, 2022 BCSC
1327 (B.C. S.C.)

British
Columbia

Franco v. Franco
E s t a t e , 2 0 2 3
BCSC 1015 (B.C.
S.C.)

The court carefully noted that
"while post-transfer conduct is
also relevant, it should be treated
with caution because of the
danger that after-the-fact evi-
dence may be self-serving or
may reflect a change in intention.

Manitoba Koziey v. Koziey,
2024 MBKB 5
(Man. K.B.), af-
f i r m e d 2 0 2 4
MBCA 78 (Man.
C.A.)

Contradictory evidence of the
transferor can be used to rebut
a presumption of resulting trust.

Newfound-
land

Edgecombe v. Ni-
c h o l a s , 2 0 2 3
NLCA 19 (N.L.
C.A.)

The presumption of advance-
ment does not apply to a com-
mon law spouse. Also, per
Bradley v. Crittenden, [1932]
SCR 552, at para. 556, "one of
the primary motivations for a gift
is a feeling of love or affection
felt by the giver towards the
recipient."

Nova
Scotia

N o r t h c o t t v .
Du p r e s , 2 0 2 4
NSSC 149 (N.S.
S.C.)

Circumstances of the case and
parties can be used to provide
corroborative evidence and the
evidence required to rebut the
presumption of resulting trust.

Ontario Jackson v. Rosen-
berg, 2024 ONCA
875 (Ont. C.A.),
additional reasons
2025 ONCA 48
(Ont. C.A.)

Severance of a joint tenancy can
extinguish the value of the gift of
the right of survivorship. The
right of survivorship can be
partially rebutted.
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Cross-Country Conclusions

Ontario Wiffin v. Lau,
2024 ONSC 224
(Ont. S.C.J.)

The transferor’s intention at the
time of the transfer is the only
relevant intention.

Ontario Abbruzzese v .
T u c c i , 2 0 2 4
ONSC 957 (Ont.
S . C . J . [ E s t a t e s
List]), affirmed
2025 ONCA 70
(Ont. C.A.)

A finding of undue influence can
be grounded in the fear of the
vulnerable party, such as loom-
ing threats leading to a fear of
going into a long-term care
home.

Ontario Doherty v. Doh-
erty (2023), 86
E.T.R. (4th) 214,
2023 ONSC 1536,
2023 CarswellOnt
6 4 2 2 , 2 0 2 3
A.C.W.S. 1169
(Ont. S.C.J.)

A gift requires sufficient act of
delivery or transfer of the ac-
counts to complete the transac-
tion. Per McNamee, "the donor
must divest himself or herself of
all power and control over the
property and after such control to
the donee."

Prince
Edward
Island

Collins and Poir-
ier v. Woodburn,
2023 PESC 23
(P.E.I. S.C.), addi-
t i ona l r e a son s
2023 PESC 29
(P.E.I. S.C.), af-
f i r m e d 2 0 2 4
PECA 9 (P.E.I.
C.A.)

Per s. 35 of the Real Property
Act, RSPEI 1988, c R-3, where a
property is not capable of divi-
sion, a court could set off the
whole estate to one party who
will accept it.

Saskatche-
wan

Thorsteinson Es-
tate v. Olson ,
2016 SKCA 134
(Sask. C.A.)

Having gifted a right of survivor-
ship, the transferor cannot sever
a joint tenancy. Per s. 156 of the
Land Titles Act, 2000, a joint
tenant cannot unilaterally sever a
joint tenancy. As such, joint
tenancy can only be terminated
in Saskatchewan by written
agreement of the joint tenants
or a court order.
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Cross-Country Conclusions

Saskatche-
wan

Riben v. Riben,
2023 SKKB 72
(Sask. K.B.)

A significant change in benefi-
cial interest, on its own, does not
create an evidentiary foundation
whereby a trial judge could find
undue influence in the making of
a will.

APPENDIX ‘B’

Expanded Factors

Jurisdiction Decision Expanded Factor

British
Columbia

Boda Estate v.
Boda (2014), (sub
nom. Lorintt v.
B o d a ) 2 0 1 4
BCCA 354(B.C.
C.A.), leave to ap-
peal refused 2015
CarswellBC 564
(S.C.C.); Doucette
v. Doucette Es-
tate, 2009 BCCA
393 (B.C. C.A.),
additional reasons
2012 BCCA 235
(B.C. C.A.); Fuller
v. Fuller Estate,
2010 BCCA 421
(B.C. C.A.)

Evidence from third parties is
preferrable in determining the
intention of the transferor and
the role played by financial
professionals and institutions is
crucial.

Manitoba Van De Keere v.
Turner (2012),
(sub nom. Van De
Keere Estate, Re)
2012 MBCA 109
(Man. C.A.)

Evidence from third parties is
preferrable in determining the
intention of the transferor and
the role played by financial
professionals and institutions is
crucial.
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Expanded Factors

Manitoba D r e w n i a k v .
S m i t h , 2 0 2 4
MBCA 86 (Man.
C.A.)

In attacking a power of attorney
on the basis that the grantor was
unduly influenced, the test is that
of equitable presumed undue
influence (inter vivos) and not
testamentary undue influence.

Newfound-
land

Edgecombe v. Ni-
c h o l a s , 2 0 2 3
NLCA 19 (N.L.
C.A.)

The nature and quality of the
relationship between the trans-
feror and transferees is a relevant
consideration. Therefore, Edge-
combe concluded that it would
be inconsistent if the legal test
for the application of the pre-
sumption in these circumstances
excluded the consideration of the
nature and quality of the relation-
ship between the Deceased and
the other account holder.

Ontario Shapiro v. Sha-
piro, 2024 ONSC
4457 (Ont. S.C.J.)

Testamentary fraud is analogous
to undue influence based in
coercion and must be proven on
a balance of probabilities by the
party alleging undue influence.x

Ontario Foley v. McIn-
tyre, 2015 ONCA
382 (Ont. C.A.),
additional reasons
2015 ONCA 507
(Ont. C.A.); Laski
v. Laski Estate,
2016 ONCA 337
(Ont. C.A.), af-
f i r m e d 2 0 1 6
ONCA 763 (Ont.
C.A.)

Evidence from third parties is
preferrable in determining the
intention of the transferor and
the role played by financial
professionals and institutions is
crucial.
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