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Capacity in General
• No single legal definition for “capacity”.
• No single “test” for capacity, not really a test.
• Certain factors are to be considered in an assessment of requisite mental 

capacity to make a certain decision/undertake a certain task at a particular 
time.
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Capacity is:

• DECISION specific

• TIME specific

• SITUATION specific

• Capacity may FLUCTUATE
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Capacity to Marry

• Not easily challenged.
• Centuries old understanding for “capacity to marry” as 

developed at common law is that the contract to marry is a 
“simple one” .
• “does not require a high degree of

intelligence to comprehend”.
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Four Historical Themes
• Equivalent to capacity to contract.
• Marriage has distinct nature of rights, responsibilities, 

obligations that must be appreciated.
• Contract  of marriage is a “simple one”.
• Factors for determining capacity to marry are the same as 

capacity to manage property, or require one having capacity to 
manage the person and property.
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Capacity to Marry

• No single complete definition of capacity to marry.
• Judicial spectrum: 
• One end - marriage is but a mere “simple” contract.
• Other end – the requirement to marry is not so simple, must 

be capable of managing property or one’s person or both.
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Capacity to Marry: Statutory Requirements

• Some, but not all, provinces and territories in Canada have 
marriage legislation that contemplates the necessity of capacity 
in order to marry. 
• Certain statutes prevent a marriage commissioner from issuing 

a license to, or solemnizing the marriage of, someone known or 
with reasonable grounds believe, lacks mental  capacity to  
marry,  is incapable of giving a valid consent,  or has been 
certified as mentally disordered. 
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Amendments to legislation to tackle 
‘Predatory Marriages’ in Saskatchewan
• In 2019, Justice Minister Don Morgan introduced a new law to

amend The Marriage Act, 1995 and to make consequential
amendments to The Wills Act, 1996. It received Royal Assent on
March 16, 2020;
• The legislation aims to protect seniors from being preyed upon

by spouses who try to gain control of their assets by allowing
the court to declare that a valid marriage was not effected or
entered into if the court determines that one of the parties did
not provide valid consent to enter into a marriage.
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Amendment to tackle ‘Predatory Marriages’ 
in Saskatchewan (cont.) 
• The Act allows for the application to declare the invalidity of the 

marriage to be brought by:
• The party to the marriage;
• A family member of one of the parties to the marriage;
• Any other person who has a close personal connection to one of 

the parties to the marriage; or
• The PGT if they are the guardian of person or property or 

administrator of one of the parties to the marriage.
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Amendments to tackle ‘Predatory Marriages’ 
in Saskatchewan (cont.)

• The new legislation also prohibits marriages of minors under 
age 16.
• The new legislation further aims to revoke the current state of 

the law, that a marriage or a common-law relationship 
invalidates an existing will.
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Predatory Marriages
• Where unscrupulous individuals prey upon older adults 

with diminished reasoning ability for their own financial 
profit.
• Not easily challenged – issue of standing.
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Consequences of a Predatory Marriage
• Problematic as marriage still automatically 

revokes a Will (in most provinces). 
• Also problematic due to property rights and 

other entitlements. 
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Predatory Marriages

• Legislation and court processes not well-equipped.
• Public policy perspective: 
• balance autonomy & presumption of decisional capacity 

with protecting the vulnerable.
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Case Law
Predatory Marriages
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Barrett Estate v Dexter (AB)
• 93 yr old widower meets 50 yr old at seniors’ club, she quickly 

moves in with him.
• Secretly marry (taxi driver as witness), drafts new Will, left wife 

his house & residue.
• Son: declare marriage nullity, lack of capacity.
• Court: relying on medical evidence, agreed. Marriage null & 

void.
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Barrett Estate v Dexter cont.
• Dr. Malloy - A person must understand: 
• the nature of the marriage contract.
• state of any previous marriages.
• who his/her children are their needs.
• how they may be affected by the marriage as it affects the 

person’s property.
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Devore-Thompson v Poulain 2017 (BC)
• Niece brought claim after death of aunt.
• Predator met aunt at local mall.
• “Consistent campaign” to access aunt’s funds post-marriage.
• Marriage set aside as void ab initio for lack of requisite capacity 

to marry.
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Hunt v Worrod 2018 (ON)
• Catastrophic brain injury rendered Hunt incapable of managing 

property and personal care. 
• Estranged ex-girlfriend took him to a remote location and 

married him.
• Sons (guardians for property) brought application to set aside 

the marriage for being void ab initio.
• Hunt did not have the requisite capacity to marry.
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Equitable & Other Remedies
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Undue Influence
• Often relied on to set aside a will or inter vivos gift.
• Arguably, may be used to set aside predatory marriage –

the consequences.
of marriage effectively results in a gift to 
the predator.
• See Ross-Scott v. Potvin 2014 BCSC 435.
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Doctrine of Unconscionability
• Need proof of inequality in the position of the parties arising 

out of ignorance, need or distress of the weaker, which left him 
or her in the power of the stronger party; & proof of substantial 
unfairness.
• Results in presumption of fraud.
• Stronger party must rebut presumption - proof bargain was fair, 

just and reasonable.
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Statute as an Instrument of Fraud
• Marriage is based on, sanctioned by, legislation.
• Predator relies on statute to enforce a claim.
• Claim is fraudulent – persuaded spouse by devious means to 

enter into marriage.
• Court of equity should not allow the statute to be used in this 

way and should restore property to the rightful heirs.
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No One Shall Profit From Wrongdoing
• Challenge predator spouse’s right to inherit.
• Based in public policy.
• Beneficiary won’t inherit where he or she intentionally kills, 

perpetrated fraud, or coerced testator.
• Property does not pass to beneficiary – equity imposes 

constructive trust.
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In the Matter of Berk & Campbell v Thomas
• New York cases.
• Similar facts – caretaker used position of power to 

secretly marry an older adult where capacity in 
issue.
• Relied on ‘fundamental equitable principle’ to deny 

predator’s claim.
• Predator spouse should not benefit from wrongful 

conduct.
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Unjust Enrichment

• Factors:
• Enrichment
• corresponding deprivation
• lack of juristic reason

• Should be available to invalidate a predatory marriage in 
Canada and restore property to rightful heirs.
• Existence of marriage should not be considered juristic reason 

to deny relief.
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Civil Fraud / Tort of Deceit
• Predator spouse induces older adult to marry by perpetrating a 

false representation that the marriage will be a “real” marriage 
(which the predator knows is false, a trick, a misrepresentation).
• While in immigration cases, courts are reluctant to set aside on 

basis of fraud, predatory marriages are distinguishable.
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Ex Turpi Causa Non Oritur Actio

• A defence to bar plaintiff’s claim where seeking profit from acts 
that are anti-social, illegal, wrongful or of culpable immorality in 
both contract and tort.
• Predatory spouse should not be entitled to financial gain arising 

from the anti-social act of a predatory marriage.
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Lack of Independent Advice

• Often used in setting aside domestic contracts.
• While marriage has been held to be “something more than a 

contract”, lack of independent advice is still worthy of 
consideration as an argument to set aside a predatory marriage.
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Conclusion
• Absence of clear legislation defining requisite capacity to marry, 

common law remains unclear.
• Until factors are refined (such that it takes into consideration 

financial implications) those with diminished capacity will 
remain vulnerable to exploitation through marriage.
• Equitable remedies a solution? 
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THANK YOU!
Questions?
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“I Do, Do I?” Young People* and the Capacity to      
Marry and Divorce in Canada

“The capacity required to be able to say ‘I do’ is rarely 
questioned…..”

*under age of majority



• UNLESS YOU ARE A YOUNG PERSON WHEN, IT IS ALWAYS 
QUESTIONED.

• BY STATUTORY LAW, YOUNG PEOPLE ARE GENERALLY FOUND TO 
BE LACKING CAPACITY TO MARRY IN ALL OF THE CANADIAN 
PROVINCES AND TERRITORIES.



• Legislation is archaic and very much out of step with the reality 
of young people’s lives.

• Many more legislative provisions devoted to who can provide 
consent for a young person to marry than to when a young 
person might consent to their own marriage or to when consent 
is required for other potentially vulnerable parties to marry.



Young People and Age of Marriage in Canada

At what age can a marriage licence be issued to a young 
person?



Young People and Age of Marriage in Canada
Canadian Provinces and Territories Generally Set Out Hard and 
Fast Rules that are then……..Modified

In all provinces and territories: 
• The legal ‘test’ for ‘capacity’ to marry for young people is age 

based
• Age of Majority of the province governs
• Generally the provinces and territories prohibit the marriage 

of young people under the age of majority but….



Young People and Age of Marriage in Canada

Generally, young people between the age of 16 and under the 
age of majority can marry (be issued a marriage licence) but 
only:

• With parental/guardian/lawful custodian consent
• By application to court 

In most provinces, young people under the age of 16 are 
prohibited from marrying (are not to be issued a marriage 
licence).



Young People and Age of Marriage in Canada

Exception to parental consent if under 18: Quebec
• Only the courts can permit 16 and 17 year olds’ to marry
• Parental consent is not required, parents may be consulted



Young People and Age of Marriage in Canada
Exceptions to prohibition of marriage under 16:  
Nunavut
• Under 15 years, can be issued a licence if female of the 

couple is pregnant
Alberta
• If under 16, female, pregnant or mother of a living child, 

court can dispense with consent requirement
Yukon
• If under 15, may be required to prove age (legislation silent 

as to what then)



Young People and Age of Marriage in Canada

Exceptions to prohibition of marriage under 16:
Ontario
Minister has authority to issue a marriage licence if considered 
justified



Young People and Age of Marriage in Canada

Exception to Age of Majority and Consent Requirements:

NWT, Yukon, Nunavut, Newfoundland & Labrador
If 18 years, unable to acquire necessary consent, can file own 
statutory declaration in prescribed form in lieu of consent



Young People and Age of Marriage in Canada

In several provinces, on application, Court can declare marriage 
not valid, if consent of a minor has not been acquired, 
provided marriage has not been consummated and the parties 
have not lived together.

In Canadian legislation, consummation of the relationship 
through sexual intercourse seems to be a very important issue. 
Why?



Young People and Age of Marriage in Canada

In Yukon and Alberta, young person can be required to be 
examined.



Young People and Age of Marriage in Canada: 
The Reality

• Most young people do not care about marriage
• Are mostly not marrying
• In Alberta, we found no case law indicating court permission had ever 

been sought for issuance of a marriage licence 
• For young people:
• Marriage laws are irrelevant
• Young people cohabit



Young People and Marriage

• Sex is certainly happening…… 

Implications and consequences  -
rarely considered.



Young People and Marriage: The Reality

• Most relationships are short-term
• Often formed as a result of unplanned pregnancy
• Consequences of co-habiting not considered



Young People and Marriage

But one form of marriage is happening for young people.

Forced Marriage



Forced Marriage

• Occurs when a marriage takes place without the free consent of 
the individuals getting married, where pressure or abuse is used 
to ‘force’ one or both people to marry against their will.

• Had youth clients in forced marriage situations in Alberta in 
2001



Forced Marriage
• Small study in Ontario by Not for Profit organization – South 

Asian Legal Clinic of Ontario
• Who/If/When to Marry: The Incidence of Forced Marriage in 

Ontario
• Conducted between Jan 2010 and Nov 30 201

• 291 cases of forced marriage reported
• 35% of victims were young people between 12-18 years
• 85% of cases were Canadian citizens or permanent residents
• 41% were taken out of the country



Forced Marriage
• Who/If/When to Marry: The Incidence of Forced Marriage in 

Ontario.

• 33% had not completed high school
• Minors are at a severe economic disadvantage
• Minors financial security depends on family members; therefore 

dependent on those likely involved in forcing the marriage



Forced Marriage
100% of cases reported violence in some form:
• 75% reported psychological/social pressure
• 68% threatening behaviour
• 59% physical violence
• 48% demeaning, humiliating, controlling behaviour
• 22% reported imprisonment
• 20% stalking
• 14% abduction



Forced Marriage

Other Harms and Abuse:
• Food restriction
• Threats to harm family members
• Death threats
• Eviction
• Pressure to drop out of school



Forced Marriage
Key Indicators/Warning Signs of Forced Marriage Generally:
• Missed appointments
• Injuries inconsistent with explanations
• Visits to health care professionals when no obvious illness
• Depression
• Self-harm
• Eating disorders
• Suicidal ideation



Forced Marriage
Key indicators/warning signs when working with young people:
• Sudden fear by young person of going on a trip
• Parental refusal to pay school or post-secondary fees
• Sudden Insistence on getting a job (then young person is eligible to 

sponsor others)
• Worsening academic performance
• Suicidal ideation



Capacity To Separate
A.B. v. C.D. (2009), BCCA 200 (CanLII), leave to appeal to S.C.C. denied October 22, 2009, 
[2009] 9
W.W.R. 82.

• Where it is the mentally ill spouse who is alleged to have formed the 
intention to live separate and apart, the court must be satisfied that 
spouse possessed the necessary mental capacity to form that 
intention. This is probably a similar requirement to the requisite 
capacity to marry, and involves an ability to appreciate the nature 
and consequences of abandoning the marital relationship.



• The capacity at the time of the formation of intent to separate is also a relevant consideration.
• Where capacity fluctuates or disappears the courts have held that as long as the party had the requisite capacity at 

the time of separation and maintained that consistent intention while capable, then despite the eventual loss of 
capacity the entire period of separation could be taken into account for the purposes of a divorce.

Babiuk v. Babiuk 2014 SKQB 320
• Capacity for managing all aspects of one’s life is not required to establish the capacity to have intent to separate.
• In this case the wife was not capable to manage her financial affairs but the court found that did not mean she was 

not capable of making personal decisions. 
• The Court cited Calvert (Litigation Guardian of) v. Calvert (1997), 32 O.R. (3d) 281 (Div. Ct), at 294, aff’d (1998), 37 

O.R. (3d) 221(CA), leave to appeal ef’d [1998] SCCA No. 161:

Separation is the simplest act, requiring the lowest level of
understanding. A person has to know with whom he/she does not

want to live.

O. (M.K.) (Litigation Guardian of) v. C. (M.E.) 2005 
CarswellBC 1690 (B.C.S.C.) at para. 40



• Is the threshold for capacity to Divorce higher than the capacity to 
separate/ marry… No.

• Wolfman-Stotland v. Stotland 2011 CarswellBC 803, 2011 BCCA 175, 
[2011] B.C.W.L.D. 3528, [2011] W.D.F.L. 2593, 16 B.C.L.R. (5th) 290, 333 
D.L.R. (4th) 106, 97 R.F.L. (6th) 124, 303 B.C.A.C. 201, 512 W.A.C. 201

• At paragraph 27 the Court of Appeal concluded, based on the authorities 
that capacity to separate is the same as the standard for the requisite 
capacity to marry, and that the “requisite capacity is not high, and is lower 
in the hierarchy than the capacity to manage one’s affairs.”

Capacity To Divorce:



The Court of Appeal referred to the decisions in AB v. CD, and Calvert,  and referred favourably to 
Professor Robertson’s Mental Disability  and the Law in Canada and in particular cited the following 
passage from pages 253 to 254 of the book, which points to a low threshold for capacity to marry:

In order to enter into a valid marriage, each party must be
capable, at the date of the marriage, or understanding the

nature of the contract of marriage and the duties and
responsibilities which it creates…The test does not, of

course, require the parties to be capable of understanding
all the consequences of marriage; as one English judge
aptly noted, few (if any) could satisfy such a test…the

common law test is probably only concerned with the legal
consequences and responsibilities which form an essential

part of the concept of marriage. Thus, if the parties are
capable of understanding that the relationship is legally

monogamous, indeterminable except by death or divorce,
and involved mutual support and cohabitation, capacity is
present. The reported cases indicate that the test is not a

particularly demanding one…



What if there wasn’t capacity?  Can you set aside a 
Divorce Judgement? – YES
If a person lacked the requisite capacity to divorce, but a divorce judgment was granted, arguably the 
judgment can be set aside for lack of capacity.

Piwniuk v. Piwniuk 1992 CanLII 6213 (ABQB)

To Note: in addition to incapacity a party could potentially seek to set aside a Divorce Judgement on the 
basis of the equitable remedies of
- Fraud
- Mistake
- Non est factum etc

Each Province’s Rules may vary with respect to the tests to be met and corrective measures available but 
it is something to consider. 



The Incapable Party
How does someone who has diminished capacity and is ‘a party under a disability’ as set out in family law 
proceedings complete or commence proceedings?

The Litigation Guardian
Is a person appointed to act on behalf of a party who is under disability. Their responsibility is to ensure that 
the party who is under disability has someone to act on their behalf and advance and protect their interests. 

A good person to apply to be a litigation guardian:
• POA is a good person to apply:

• An attorney must act in the best interests of the adult – requirement in legislation across Canada;

• A committee of estate if the incapable person does not have a POA that survives incapacity; or

• If no one can act or is suitable to act, the PGT of that respective province can.



M.K.O. (by his Litigation Guardian T.O) v. M.E.C. 2005 BCSC 1051
Section 6(6) of the BC Rules of Court provide that: “Where a person is appointed committee, that person 
shall be the litigation guardian of the patient in any proceeding unless the court otherwise orders”

[40] I conclude that T.O., as Committee of the person and affairs of M.O., has the necessary status to 
commence and conduct these divorce proceedings. As emphasized in Beadle, however, he must 
demonstrate that the proceedings are in his father’s best interests. As well, he has the onus of proving the 
requirements of the Divorce Act. In the case of a patient who lacks capacity, however, it is not necessary to 
show a current intention. If M.O. had the intention to live separate and apart from M.C. and maintained 
that intention while he was still competent, then the finding of a one-year separation would still be possible 
even if he later became incompetent: see Calvert (Litigation Guardian of) v. Calvert (1997), 27 R.F.L. (4th) 
394 (Ont Gen. Div), aff’d 36 R.F.L. (4th) 169 (Ont C.A.).[emphasis added]

Can a Litigation Guardian initiate a divorce 
proceeding? – YES



Calvert (Litigation Guardian of) v. Calvert (1997), 
32 O.R. (3d) 281 (Div. Ct), at 294, aff’d (1998), 37 
O.R. (3d) 221 (CA), leave to appeal ef’d [1998] 
SCCA No. 161
The Court however confirmed that a divorce can be pursued by a litigation guardian 
pursuant to Rule 7.01 of the Rules of Civil Procedure and the cases of Mordaunt v. 
Moncreiffe (1874), L.R. 2 Sc & DIv. 374 and Boswell v. Boswell, [1951] 2 D.L.R. 847 
(Alta S.C.). The Court opined that the litigation guardian fulfilled his duties properly 
as: he “gave instructions” “which not only clarified the issues but resulted in an 
early trial date”; he “diligently pursued the best interests of Mrs. Calvert in the 
litigation, namely her entitlements to a substantial equalization payment”



a. A litigation guardian is responsible for commencing, maintaining or defending an action on behalf of a person. 

b. The Supreme Court of Canada in Gronnerud affirmed that the principle consideration is who will act in the best interests 
of the incapable person. Among other things, the evidence must demonstrate that the litigation guardian is both 
qualified and prepared to act and, in addition, is indifferent to the outcome of the proceedings. To be “indifferent” 
means: 

(i) the litigation guardian has no conflict of interest with the incapable person;

(ii) the litigation guardian must be able to provide a neutral unbiased assessment of the legal situation of the incapable 
person; and, 

(iii) the litigation guardian must be able to offer an unclouded opinion as to the appropriate course of action.

Although having a close family member as a litigation guardian is acceptable in most cases, there are exceptions. Because 
the litigation over the dead father’s estate was acrimonious and the litigation guardians stood to benefit from the potential
enhancement of their mother’s estate, they were not indifferent to the result of the legal proceedings and thus were 
removed.

Gronnerud (Litigation Guardians of) v. Gronnerud
Estate, [2002] 2 S.C.R. 417, 2002 SCC 38



Babiuk v. Babiuk 2014 SKQB 320. PGT – was 
distinguished from Gronnerud
PGT is appointed as property guardian purely by operation of The Public Guardian and 
Trustee Act, ss. 29(6) and 30 of that Act do not provide the court with the authority to place 
a limitation prohibiting the PGT from pursuing a property claim in its role as property 
guardian so appointed. Nor has it been shown in this case that any other basis, founded on 
the best interests of [the wife], exists such that interference with the exercise of the mandate 
of the PGT as property guardian in the way requested is warranted

Beadle (Guardian ad litem of) v. Beadle, [1984] B.C.J. No. 1548

Beadlemakes clear that a litigation guardian can start, or continue, divorce proceedings on 
behalf on an incapable person only if it can be proved that the divorce is in the person’s best 
interests. In Beadle, the incapable person began the divorce proceedings before she became 
incapable. As such, her committee was given leave to pursue the divorce if it could show 
evidence that the divorce was in her best interests.



Summary of the Powers/Responsibilities of a 
Litigation Guardian: 
• A litigation guardian can seek a divorce on behalf of an 

incapacitated person

• The litigation guardian must show that the proceedings are in the 
best interests of the incapable person

• The litigation guardian has the onus of proving the requirements 
for divorce pursuant to the Divorce Act



Red Flags for Family Counsel
Be aware of clients who come for consultations with third parties who 
do most of the talking. If you are concerned about your client actually 
being the person instructing you take the necessary steps to ensure the 
wishes of your client.  

The cases of an interested third party trying to take advantage of a party 
are not as remote as we might think. Where there might be fluctuating 
capacity combined with a self interested third party be aware and take 
the appropriate steps. 

Self Interested parties may include: 

Adult Children of a party

New Partners



Red Flags Continued
Just because one party has had to go into a retirement or a care home does not 
necessarily mean that the parties have an intent to separate. 

Watch for family members who appear to be guiding or driving litigation for 
parties out of self interest or focus on the interest of one party over another. 

Also, in situations where you act for parties that are a second marriage, watch 
for adult children from prior relationships and make note of possible 
motivations that may not be from the client.  i.e. Mum is alone now that her 
second husband is in a care home daughter from previous relationship now 
trying to help Mum Divorce her second husband.
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