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A Checklist for Probate Essentials: Searching for Wills, Proving Signatures,
Finding Withesses and Beneficiaries

This checklist is for general information purposes only and does not constitute legal
advice or opinions of any kind, nor is it drawn from the policies and procedures of WEL
Partners. This is not a comprehensive checklist and is provided solely as a courtesy
guide. Prior to advising a client on the administration of an estate and processes for

probate, one should thoroughly review all relevant and applicable legislation and seek
legal advice as necessary.

Searching for Wills

1. Look for a Formal and Valid Will under Ontario Law

+ The document must be
OO0 A testament or codicil (change to a will)
O An appointment made by will or by writing in the nature of a will in exercise of
power (Estate Trustee, or Guardian)
[0 Any other testamentary disposition
» Succession Law Reform Act, s. 1
<@ A will isn’t just about dividing assets. It can also appoint trustees,

names guardians for children, or in the exercise of legal powers held
during life

« A valid Will must be in writing

O Writing includes words, printed, painted, engraved, lithographed,

photographed, or represented, or reproduced by any other mode in a visible form
» Succession Law Reform Act, s. 3
» Interpretation Act, s. 2

< A will cannot be electronic under Ontario law'’

+ A Will has formal validity requirements
O Signed at the end of the will

" Succession Law Reform Act, R.S.0. 1990, c. S.26, at s. 21.1(2).


https://www.ontario.ca/laws/statute/90s26#BK0
https://www.ontario.ca/laws/statute/90s26#BK5
https://www.ontario.ca/laws/statute/90i11#:~:text=%E2%80%9Cwriting%E2%80%9D%2C%20%E2%80%9Cwritten%E2%80%9D%2C%20or%20any%20term%20of%20like%20import%2C%20includes%20words%20printed%2C%20painted%2C%20engraved%2C%20lithographed%2C%20photographed%2C%20or%20represented%20or%20reproduced%20by%20any%20other%20mode%20in%20a%20visible%20form%3B%20(%E2%80%9C%C3%A9crit%E2%80%9D)
https://www.ontario.ca/laws/statute/90s26#BK24:~:text=9%2C%20s.%205.-,No%20electronic%20wills,-(2)%20Subsection%20(1
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» Succession Law Reform Act, s. 7
O Signed by the testator (or someone in their presence & at their direction)
O Signed or acknowledged in the presence of two witnesses
O Witnesses must sign in the presence of the testator

» Succession Law Reform Act, s. 4(2)
€ This is the what clients should expect from a solicitor/lawyer-prepared

will

+ Even without witnhesses, a Will can be valid
O It must be entirely handwritten and signed by the testator
» Succession Law Reform Act, s. 6
@ Known as a holograph will, this exception may be critical in emergency
situations, or respecting isolated individuals

« Since Jan 2022, a document without formal validity can still be validated

O It must represent the testator’s fixed and final intention

» Succession Law Reform Act, s. 21.1
< Even unsigned, or unwitnessed documents (draft wills, notes) may be

validated, but only by court order

2. Practical Tips for Finding a Will

+ Search the Deceased’s Home and Personal Papers, and computers or other

electronic devices
O Home safes, computer/electronic devices, safety deposit boxes, desk

drawers, folders labeled “Will”

O With other legal or financial paperwork (deeds, insurance, etc.)

0 Email accounts or cloud storage for scanned copies or correspondence
@ People often keep their original will with their other essential
documents. Search thoroughly

+ Talk to Family, Friends, and Neighbors
O Did the testator mention having a will or where it was stored?
0 Was anyone told who the lawyer was?
O Did anyone receive a copy of a will, or act as a withess?
¢ Executors, attorneys for property, or close confidants are often told
where the will is, even if it was never shared

« Contact/Inquire of Legal and Financial Advisors and Employers

2


https://www.ontario.ca/laws/statute/90s26#BK9
https://www.ontario.ca/laws/statute/90s26#BK6
https://www.ontario.ca/laws/statute/90s26#BK8
https://www.ontario.ca/laws/statute/90s26#BK24
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O Lawyer (or law firm) who prepared the will, or handled other matters
O Accountant, financial advisor, or insurance agent

¢ If the Deceased’s lawyer has retired or passed, check with the Law
Society of Ontario’s Trustee Services

« Run a search with Ontario digital Will Registries
O NoticeConnect (Canada Will Registry + Notice to Search)
O OnWiills or Will Check (for Ontario-based law firm registrations)
O Private platforms like Willful (if known to be used by the deceased)

« Ontario does not require wills to be registered with any government
body or central registry. These registries don’t hold the will itself, but can
point you to the lawyer or firm that does

« Run a Search with the Registrar’s Office of the Ontario Superior Court of
Justice
O Testator may have deposited the Will with the court during their lifetime
» Estates Act, s. 2

+ Make all reasonable inquiries and searches to avoid personal liability (keep
written records of your search)
O Keep a written record of your search effort

€ A court requires a person applying to be estate trustee for a person
who died without a Will to swear an affidavit that they made a diligent
search for a Will but could not find one?

3. Is the Will Lost?

« Consider whether the presumption of revocation applies
O A will was in the testator’s possession but cannot be found after death
[0 The law presumes the testator destroyed it intentionally to revoke it

¢ Welch v. Phillips, (1836) 12 ER 828 — Courts expect a person of
ordinary caution to store such a document safely

+ A lost original Will can still be proven if there is enough evidence to rebut the
presumption of revocation
O Evidence that its loss was not consistent with an intent to revoke

2 See Ontario Court Forms 74A & 74.1A.


https://www.ontario.ca/laws/statute/90e21#BK1
https://ontariocourtforms.on.ca/en/rules-of-civil-procedure-forms/pre-formatted-fillable-estates-forms/#:~:text=74a%2D1123.docx-,74A,-Application%20for%20a
https://ontariocourtforms.on.ca/en/rules-of-civil-procedure-forms/pre-formatted-fillable-estates-forms/#:~:text=1a%2D1123.docx-,74.1A,-Application%20for%20a
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O Prove the testator had testamentary capacity, and the will reflected fixed and
final intentions

¢ Lefebvre v. Major, [1930] SCR 252 — The will is presumed revoked
unless proven otherwise. Burden of proof on the propounder of the Will

« Consider the Goold Estate (Re), 2016 ABQB 303 factors to rebut the presumption of

revocation:
O The will's terms were reasonable

Testator maintained good relations with the will's beneficiaries until death
Personal effects were destroyed or discarded before the will was searched for
Testator was generally careful with important papers
No property dispositions contradicted the will’s terms
Testator made statements confirming the will’s contents
Evidence the testator had a safe storage method

O0O0000 0

O The testator understood the importance of a will and consequences of
intestacy
O Testator made remarks indicating the existence of a will
» Rules of Civil Procedure, r. 75.02 outlines the procedure for putting this
evidence before the court in an application to prove a lost will
@ Dunham v. Gamble et al., 2025 ONSC 3449 — Affirmed the Goold
factors are good law in Ontario

Proving Signatures

1. Whose Signatures are Required in a Will

+ Testator’s signature

0 Must appear at the end of the Will
» Succession Law Reform Act, s. 7

O Must make or acknowledge the signature in the presence of at least two
witnesses
» Succession Law Reform Act, s. 4(2)(b)

O Signature must show intent to give effect to the entire document

¢ Re White, [1948] DLR 572 (NSSC) — A mark made with a guided hand
was sufficient where testator had a stroke but clearly intended to sign

+ Witnesses’ signatures
OO0 At least two withesses must sign the will in the testator’s presence
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https://www.ontario.ca/laws/regulation/900194#BK698
https://www.ontario.ca/laws/statute/90s26#BK9
https://www.ontario.ca/laws/statute/90s26#BK6:~:text=(b)%C2%A0%20the%20testator%20makes%20or%20acknowledges%20the%20signature%20in%20the%20presence%20of%20two%20or%20more%20attesting%20witnesses%20present%20at%20the%20same%20time%3B%20and
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» Succession Law Reform Act, s. 4(2)(c)
¢ Best Practice: A sworn affidavit of execution attesting to the due
execution, sworn by at least one witness, confirming the testator signed
the will in their presence. Strong supporting evidence, though not
mandatory in Ontario

2. Proving the Authenticity of Signature

v If signature of authenticity is in doubt, courts may require evidence beyond

the document itself
O Expert handwriting evidence may be used to assess forgery or duplication

O Other factual witnesses (family, friends, advisors) can provide supporting

affidavits
¢ Bayford v. Boese, 2021 ONCA 442 — Validity of a Will turned on
evidence from a handwriting expert who found the signature was copied,

not re-signed
¢ Re O’Neill Estate, 2024 ONSC 2228 — The testator’s brother affirmed
witnessing the testator sign the Will, though the brother didn’t sign as a

witness
& Estate of Madge Linton, 2019 ONSC 7054 — The testator’s bank
manager confirmed the testator’s signature was authentic

3. Even Without Authenticated Signatures, the Court may Validate a Will

+ Courts presumes a Will was duly executed even without direct evidence about
authenticity of signatures when:
O The will appears to be regular on its face
O There is no clear, positive, and reliable evidence to the contrary
@ Yen Estate v. Chan, 2013 BCCA 423 — Affirms that the SCC didn’t
overturn the presumption in Vout v. Hay, [1995] 2 SCR 876

v Since 2022, Courts may validate non-compliant wills under SLRA s. 21.1
O The document must show the testator’s fixed and final testamentary

intention
O Allows admission of wills where the formal requirements regarding signatures

were not complied with in appropriate cases?®

3 Section 21.1 of the SLRA came into effect on January 1, 2022. 36 cases considering this section have been
reported; Madhani v. Fast, 2025 ONSC 4100; Mio v. Bergvall et al, 2025 ONSC 3919; McKinlay v. Currie et al., 2025
ONSC 3471; Dunham v. Gamble et al., 2025 ONSC 3449; Urback v. Canadian Cancer Society et al., 2025 ONSC
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https://www.ontario.ca/laws/statute/90s26#BK6:~:text=(c)%C2%A0%20two%20or%20more%20of%20the%20attesting%20witnesses%20subscribe%20the%20will%20in%20the%20presence%20of%20the%20testator.%202021%2C%20c.%204%2C%20Sched.%209%2C%20s.%201%20(1).
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» Succession Law Reform Act, s. 21.1

Finding Witnhesses

1. Why Finding Witnesses Matters

v If the will’s validity is challenged, or if no Affidavit of Execution is available,
witnesses may need to verify execution, confirm capacity, or testify in court

0 When the Will is irregular or challenged

OO When the original Will is lost and a copy must be proved

0 When an applicant is seeking probate without an Affidavit of Execution

2. Practical Steps to Locate Witnesses

+ Check the last page of the Will itself
0 Witness names
0 Witness signatures
OO0 Witness addresses
¢ Older wills may include full contact information; newer wills often just
include names

+ Contact the drafting lawyer or law firm
OO0 Witness’ contact information may be in their file
O An Affidavit of Execution may be in their file

+ Search online
0 Canada 411, social media fora, Google
O If witness is a lawyer or notary, search their name on the Law Society of
Ontario directory
¢ Use old addresses to track down updated info via property records

+ Consider professional tracking services

3313; Allison v.McBride, 2025 ONSC 2828; Hejno v. Hejno, 2025 ONCA 249; Allan et al. v. Thunder Bay Regional et
al., 2024 ONSC 3260; Re: O’Neill Estate, 2024 ONSC 2228; Marsden v. Hunt et al., 2024 ONSC 1711; Salmon v.
Rombough, 2024 ONSC 1186; White v White, 2023 ONSC 7286; Kertesz v. Kertesz, 2023 ONSC 7055; Groskopf v.
Rogers et al, 2023 ONSC 5312; Estate of Harold Franklin Campbell (Re), 2023 ONSC 4315; Vojska v Ostrowski,
2023 ONSC 3894; White v White, 2023 ONSC 3740; Cruz v Public Guardian and Trustee, 2023 ONSC 3629.
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O If the witness is essential (e.g. in litigation) and cannot be found, consider
hiring a private investigator, or process server with skip-tracing capabilities*
OO0 A professional heir search firm may also be helpful, as discussed in Note 5.

Finding Beneficiaries

1. Why Finding Beneficiaries Matters

v Estate trustees’ fiduciary duty

O Includes an obligation to identify and locate beneficiaries before distributing

estates

O Failure to locate beneficiaries may result in misdistribution, personal

liability, or litigation

» Estates Administration Act, s. 24 mandates that estate trustees must

inquire about potential beneficiaries born outside of marriage
& Barry v. Garden River Ojibway Nation No. 14, 1997 CanLlIl 493
(ONCA) — Affirms trustees must make reasonable efforts and inquiries to
find beneficiaries
@ Valard Construction Ltd. v. Bird Construction Co., 2018 SCC 8 —
Affirms trustees must notify beneficiaries when failure to do so would
cause them disadvantage

2. Practical Steps to Locate Beneficiaries

+ Review the Will or intestacy rules
O Carefully read the will for full legal names, contact information, or identifying

details
O If there is no will, determine who is entitled on intestacy
» Succession Law Reform Act, Part |

+ Contact known beneficiaries and family members
O Ask if others may be entitled, including estranged or overseas relatives
O Clarify ambiguous or informal beneficiary designations

+ Use available records and technology

4 Skip tracing is the practice of finding individuals with unknown whereabouts, often by using public records,
databases, and other investigative tools. In Ontario, companies like Canadian Process Serving Inc. often include skip
tracing as an add-on service to their process serving (canadianprocessserving.com/skip-tracing-across-canada/).

7


https://www.ontario.ca/laws/statute/90e22#BK22
https://www.ontario.ca/laws/statute/90s26#BK86:~:text=PART%20II%0AINTESTATE%20SUCCESSION

WHALEY ESTATE LITIGATION PARTNERS

[0 Review the deceased’s address book, email, and phone contacts
O Canada 411, social media fora, Google
OO0 Check with the deceased’s lawyer, accountant, or other advisors

+ Consider specialized assistance
O Professional heir search firm®
O Publish a Notice to unknown heirs®
O Genealogist’

+ Use legal tools if a beneficiary cannot be found

O Seek a court order to pay funds into the accountant of the Ontario Superior
Court of Justice®

» Trustee Act, s. 36
O Explore missing beneficiary insurance before distributing shares to court®
O Consider an application for directions to the court if the identity or entitiement
of a beneficiary is unclear

» Trustee Act, s. 60

» Rules of Civil Procedure, r. 75.06

5 For example, a reputable professional heir search firm commonly retained in Ontario to locate missing heirs or
beneficiaries is Estate Research Ltd (estateresearch.ca).

6 A notice to unknown heirs is typically published in a newspaper or legal publication with circulation in the area
where the deceased resided, and may also be posted in public places such as courthouses. In Ontario, counsel may
also consider publishing in the Ontario Gazette or using online services like noticeconnect.com, which is commonly
accepted for providing public notice in estate matters.

7 A genealogist may be required in estate matters where an heir’s identity or relationship to the deceased must be
established, such as in cases of intestacy, disputed lineage, or limited family information.

8 Rule 72 of the Rules of Civil Procedure governs the process for paying funds into and out of the Superior Court,
while O. Reg. 190 under the Courts of Justice Act governs how the Superior Court manages those funds. Section 2.4
of the Regulation sets out the applicable interest rates: 5.6% annually for funds held for minors and 2.75% for all
other cases. The Government of Ontario's comprehensive guide explains in greater detail how to pay money into and
out of court, and how the court manages those funds: Paying money into, and out of, court.

9 Missing beneficiary insurance provides protection to an estate trustee or estate in the event a known or unknown
heir comes forward after the estate has been distributed. Finders International, in partnership with AVIVA Insurance,
offers a range of estate-related insurance products, including missing beneficiary insurance
(findersinternational.com/aviva-insurances/).
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https://www.ontario.ca/laws/statute/90t23#BK44
https://www.ontario.ca/laws/statute/90t23#BK73
https://www.ontario.ca/laws/regulation/900194#BK702
https://www.ontario.ca/laws/regulation/900194#BK658
https://www.ontario.ca/laws/regulation/900190#:~:text=(4)%20Money%20paid,97%2C%20s.%C2%A01.



